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PREMIUM ACKNOWLEDGMENT 
By Fred. S. Knight 


That particular care must be taken against the delivery of policies of 
fe insurance without the actual payment of the premium is well illus- 
irated by the case of Mutual Life Insurance Co. of New York v. Frey, 
71 Federal (2d) 259; 83 Insurance Law Journal 1176, in which the Cir- 
cuit Court of Appeals, 9th Circuit, upheld a recovery although under the 
evidence the insured had never paid any premium for the policy. 

On March 4, 1932 Walter E. Frey made written application to the 
defendant Mutual Life Insurance Co. for three policies of insurance on 
is life. The application contained a provision that the proposed policy 
should not take effect unless and until delivered to and received by the 
insured, the beneficiary, or by the person who therein agreed to pay the 
premiums, during the cued s continuance in good health and unless and 
intil the first premium was paid during the insured’s continuance in good 
health. The company issued two of the three policies applied for, each 
being in the sum of $10,000, and on April 8, 1932 sent the B isin to its 
San Francisco office. Upon receipt of the policies at the San Francisco 
ofice, Mr. Steinfeld, the soliciting agent, gave the company ’s cashier his 
personal checks for the total premiums less his commissions and received 
irom the cashier the policies together with the company’s receipt in full 
ior the premiums. Steinfeld delivered the policies together with the 
receipt to one of the beneficiaries in San Francisco on or about April 11, 
1932, stating to her at the time of delivery that he had paid the premiums 
thereon to the company. However, he did not collect the premiums from 
the insured and two or three days later without notice to the insured or 
the beneficiary he stopped payment on the checks he had given to the insur 
ince company. On April 16, 1932 Steinfeld wrote Herbert E. Frey one 

t the beneficiaries stating that he hoped that Frey could secure for him a 
note for the total amount of the premiums so that they could proceed to 
yet some more insurance issued. On May 24, 1932 the policies were given 
to Steinfeld by Selma Steventon, a beneficiary, “for auditing purposes.” 
Mthough Steinfeld had promised to return the policies he did not do so 
but instead sent them to the New York Office of the insurance company 
where they were marked cancelled. Each of the policies contained an 
acknowledgment of payment of the first premium as follows: “This policy 
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is issued in consideration of the application and of the payment of the first 
premium of one hundred fifty-two and 21/100 dollars ($152.21) receipt 
of which is hereby acknowledgment.” The insured died suddenly on June 
4, 1932. Among other defenses the company contended that by the appli- 
cation the payment of the first premium was made a condition precedent 
which could not be waived except by certain specified officers and that a 
recital of payment contained in the policy could not prevail over an unper- 
formed condition precedent. 

In sustaining the judgment of the trial court in favor of the plaintiff 
beneficiary the Circuit Court of Appeals, Ninth Circuit pointed out that 
the contract was entered into in California and that section 2598 of the 
Civil Code of that state provided that an acknowledgment in a policy of 
the receipt of premium is conclusive evidence of its payment so far as to 
make the policy binding, notwithstanding any stipulation therein that it 
should not be binding until the premium was actually paid. The Court held 
that the effect of the statute was to preclude the insurer, where receipt of 
the premium was acknowledged in the policy, from raising any question 
as to its payment so as to make the policy ineffective for nonpayment of 
premiums. 


JOY RIDE 


There can be no recovery under an automobile theft insurance policy 
unless it is shown that the wrongdoer at the time of the taking of the car 
had the criminal intent to steal, that is, to permanently deprive the owner 
of his property. Such in effect was the holding of the Supreme Court oi 
Minnesota in Kovero v. Hudson Insurance Co. of New York, 255 North 
Western 93; 83 Insurance Law Journal 1333. 

Plaintiff, Walentin Kovero was the holder of an automobile policy 
insuring against loss or damage by theft, robbery or pilferage. He kept 
his car in a public garage in Duluth. Plaintiff brought suit alleging that 
the car was stolen from the garage on the night of August 22, 1931 and 
was driven away and wrecked by some person or persons unknown. On 
the trial there was evidence that one Hauglid, the night attendant at the 
garage took the car and with two other men started out in it to get lunch 
and take a drive and then return the car to the garage. The policeman 
on the beat testified that he came to the garage about 3:30 a. m. and saw 
Hauglid and the two men there and that Hauglid told him that the men 
were taking the car out and that he was going with them for some lunch. 
About 4:30 a. m. Hauglid appeared at the police station in New Duluth 
and told the attendant that he had been kidnaped by two men in a car, and 
that they had wrecked the car at the bridge toward Duluth. Verdict and 
judgment were for the defendant insurer. 

In affirming the judgment of the trial court the Supreme Court of 
Minnesota stated that the evidence warranted the finding that the car was 
taken by Hauglid for a short ride of some kind and that there was no 
intent to steal it or to permanently deprive the owner of the car. The court 
further held that the taking of a car for a joy ride with intent to return 
it in a brief time, did not constitute a showing of theft of the car. The 
court however stated that a wrongful taking and retention, nothing more 
heing shown may require a finding of intent to steal. Was there such 
intent ? 
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LIFE 


MUTUAL LIFE INS. CO. OF NEW YORK vy. STROEHMANN et al. No. 973. 
District Court, M. D. Pennsylvania. May 17, 1934. 
6 Federal Supplement 953. 
1. INSURANCE. 


Where incontestable clause in life policy excepted restrictions and provisions 
applying to double indemnity and disability benefits as provided in certain sec- 
tions, incontestable clause ‘eld inapplicable to disability benefits, and insurer 
could sue for cancellation of disability benefit provisions because of alleged 
fraud inducing issuance of policy, notwithstanding expiration of contestable 
eriod. 

: Insurer had right to sue for cancellation of such provisions, as 
against contention that exception in the incontestable clause did not 
exclude from incontestable clause obligation to pay disability benefits, 
but related only to particular limitations and provisions in respect of 
disability benefits, and that such limitations and provisions were inserted 
to assure to company 1ight to insist on the limitations and provisions 
after contestable period had expired and were not intended to permit 
any contest of the obligation to pay after expiration of contestable period 
on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 517.) 

Bill in equity by the Mutual Life Insurance Company of New York against 
Carl F. Stroehmann and another. On motion to dismiss the bill. 

Motion denied. 

O'Malley, Hill, Harris & Harris, of Scranton, Pa., for plaintiff. 

Snyder, Miller, Hull & Hull and Carl B. Shelley, all of Harrisburg, Pa., for 
defendants. 

Watson, District Judge. 

The Mutual Life Insurance Company of New York, on October 11, 1932, 
filed a bill in equity against Carl F. Stroehmann and Lycoming Trust Company, 
trustee, to reform three policies of insurance issued by it on the life of Carl F. 
Stroehmann. One policy 1s No. 2,646,105, for the face amount of $5,000, and is 
dated September 20, 1919. Vhis policy I shall refer to as policy No. 1. Another 
policy is No. 2,677,078, for the face amount of $5,000, and is dated December 
9, 1919. This policy I shall refer to as policy No. 2. The other policy is No. 
+361,192, for the face amount of $40,000, and is dated June 30, 1930. This policy 
[ shall refer to as policy No. 3. It is alleged in the bill that the said Carl F. 
Stroehmann made false answers to the questions of the medical examiners as 
to his physical condition at the time of his examinations, and that the plaintiff 
issued the policies on the strength of these answers. Copies of the policies 
are attached to the bill of complaint. Each policy provides that the Mutual 
Life Insurance Company of New York will pay the face amount at the death 
of the insured, and double that amount if the insured’s death is accidental. 
Each policy also provides tor the payment of a monthly income to the insured 
in case of total and permanent disability of the insured, and for the waiver of 
payment of premiums in case of the permanent disability of the insured. Policies 
Nos. 1 and 2 contain the tollowing provisions as to incontestability: “This 
Policy shall be incontestable after two years from its date of issue except for 
non-payment of premiums.” Policy No. 3 contains the following provision as 
to incontestability: “Except for non-payment of premiums and except for the 
restrictions and provisions applying to the Double Indemnity and Disability 
Benefits as provided in sections 1 and 3 respectively, this Policy shall be incon- 
testable after one year from its date of issue unless the Insured dies in such 
year, in which event it shall be incontestable after two years from its date of 
issue.” The relief prayed for is the rescission and cancellation of the provision 
tor disability benefits in the policies, and the restraining of the defendants from 
bringing any action at law, or otherwise, upon the policies for the payment of 
disability benefits until the hearing in this case and the final decree therein. 

_ The defendants moved the court to dismiss the bill of complaint for the fol- 

lowing reasons: 

“1. The bill of complaint shows upon its face that Carl F. Stroehmann, the 





1152 The Insurance Law Journal, Vol. 83 [ Nov., 1934 


insured named in the policies of insurance pleaded therein, has made demand 
upon the plaintiff for the payment of disability benefits, and, unless restrained 
will bring an action at law upon said policies to recover the same. By defense 
to such action the plaintiff has a full, complete and adequate remedy at law for 
all of the matters complainea of in its bill of complaint. 

“2. The bill of complaint shows upon its face that the plaintiff has no cause 
of action against the defendants.” 

The questions, therefore, for the court, are: First, whether the bill of com- 
plaint shows that the plaintiff has a cause of action against the defendants; and, 
second, whether the plaintiff has a full, complete, and adequate remedy at law for 
all the matters complained of in the bill of complaint. 

I shall consider the questions in the order stated. 

[1] The question as to whether the bill of complaint shows that the plaintiff 
has a cause of action against the defendants should, in my opinion, be answered in 
the affirmative. It is urged by the defendants that the words in the incontestable 
clause in policy No. 3 do not exclude from the incontestable clause the obligation 
to pay disability benefits but relate only to the particular limitations and provisions 
contained in sections 1 and 3 of the policy; that they were inserted to assure to 
the company the right to insist upon those limitations and provisions after the 
contestable period had expired; and that they were not intended to permit any 
contest of the obligation to pay on the ground of fraud after the expiration of th 
contestable period. In Mutual Life Insurance Co. v. McConnell et ux., 20 D. & C 
(Pa.) 250, the same question arose on exactly the same incontestable clause. There 
the court said: “The question for consideration of the court is whether the incon- 
testability clauses in these policies preclude the insurer from avoiding the disability 
benefits on account of fraud if more than 1 year has expired since the policies were 
issued. It is clear that the policies are incontestable after 1 year from the date o/ 
issue, except for ‘the restrictions and provisions applying to the double indemnity 
and disability benefits as provided in sections 1 and 3, respectively.’ 

“Section 3 is entitled: ‘Benefits in event of total and permanent disability before 
age of 60.’ It would appear, therefore, that the incontestability clauses do not 
apply to the disability benefits, and the action here seeks only the cancellation of 
the disability provisions. The defendants, however, contend that the incontest- 
ability clauses in the policies bar the suit of the plaintiff, notwithstanding the ex- 
ceptions of section 3 relative to the disability cases. It is contended that the pur- 
pose of the clause in the policy is to preclude defenses to the policy after 1 year 
unless the defense is nonpayment of premium, or one of the defenses incident to 
double indemnity or disability necessary to protect the company from injustice, 
which defenses are all suggested in sections 1 and 3 of the policy. It is argued 
that that plaintiff company cannot now go back to the inception of the policy and 
allege fraud on the part of the insured in answering the questions set forth in the 
application. 

“It is true the alleged fraud goes back to the obtaining of the policy, but why 
should that interfere with the operation of the exception as to disability? We 
have had very few cases cited by counsel relative to the question before the court, 
but we have given careful examination to these and made further investigation as 
to the law on the subject. We are of the opinion that it was the intent of the 
contracts to exempt from their incontestability clauses its operation in the disability 
provision. In other words, the incontestability clauses do not apply to the disability 
benefits, and the action now before the court seeking only the cancellation of the 
disability provisions is therefore brought in time.” . 

In Connecticut General Life Insurance Co. v. Jos. F. Brandstein, 233 App. Div 
723, 249 N. Y. S. 1018, the same questions were raised as are raised here. The in- 
contestable clauses in the policies were at follows: “Incontestability. This policy 
shali be incontestable after it shall have been in force during the lifetime of the 
Insured for two years from its date except for non-payment of premiums and 
except as to provisions and conditions relating to benefits in the event of total and 
permanent disability and those granting additional insurance specifically against 
death by accident; but if the age of the insured be misstated, the liability of the 
Company shall be the amount of insurance which the premium would have pur- 
chased at the correct age.” The defendants moved to dismiss the bill of complaint 
on the ground that on its face it did not state facts sufficient to constitute a causé 
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jf action. The decision held that a bill of complaint to cancel the disability clauses 
in the insurance policy was not barred by the fact that more than two years had 
expired since the date of the policy inasmuch as the disability clauses were excepted 
from the incontestability clauses. 

In a very recent case, New York Life Insurance Co. y. Davis et al., District 
Court, Western District of Pennsylvania, 5 Supp. 316, 319, Judge Schoonmaker, in 
the opinion, said: 

“The three policies of insurance involved in this suit would have been voidable 
in their entirety for fraud by reason of false answers by the insured to questions 
in the medical part of his application for insurance, but for the incontestable clause 
contained in each policy. 

“This clause is as follows: 

“*This policy shall be incontestable after two years from its date of issue, ex- 
cept for non-payment of premium and except as to provisions and conditions re- 
lating to disability and double indemnity benefits.’ 

“The plaintiff contends that by reason of this clause, it has expressly reserved 
to itself the right to contest this policy in so far as the provisions and conditions 
therein contained relating to disability and double indemnity benefits. The defend- 
ant, on the other hand, conterids that the policies in their entirety are incontestable 
on account of this clause. 

“Our view is that this clause expressly reserves to the insurance company the 
right to contest its liability for disability and double indemnity benefits accruing 
under the policy. No other ruling would give effect to the agreement of the par- 
ties. After two years, the regular life insurance liability of the company may not 
he contested, but the disability and double indemnity provisions always remain open 
to contest. There is no difficulty in canceling the insurance contract as to the two 
items, and leaving it in force as to the regular life insurance factors.” 

In my opinion, the bill of complaint shows that the plaintiff has a cause of 
action against the defendants. 

{2, 3] The remaining question is, whether the plaintiff has a full, complete, and 
adequate remedy at law for all matters complained of in the bill of complaint. 

The general rule is that equity will not ordinarily take jurisdiction of a suit 
ior cancellation of a policy of insurance for fraud in its procurement, for the rea- 
son that the insurance company has an adequate remedy at law in its right to de- 
fend on the ground of fraud in an action instituted on the policies. Brown v. Pa- 
cific Mutual Life Insurance Co. (C. C. A.) 62 F.(2d) 711, 712, and many cases 
there cited. And it has been held in a number of cases that, except for the pres- 
ence of the incontestable clause in the policy, a court of equity would not have the 
right to assume and try the issue whether the policy was fraudulently procured. 
New York Life Insurance Co. v. Seymour (C.-C. A.) 45 F.(2d) 47, 73 A. L. R. 
1523; Phoenix Mutual Life Insurance Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501; 
and Cable v. United States Life Ins. Co., 191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188. 
In the case at bar, policy No. 3 contains no incontestable provision which applies 
to the disability benefits. Mutual Life Insurance Co. of N. Y. v. McConnell et ux., 
supra. 

In those cases where the courts have held that a court of equity is without 
jurisdiction of a suit for cancellation of a policy of insurance for fraud in its 
procurement, the policies have been policies of life insurance. In the case at bar, 
the plaintiff is not seeking the cancellation of the life insurance policies, but the 
‘ancellation of the disability provisions only. Polices Nos. 1, 2, and 3 each contain 
two separate contracts, one of life insurance, and the other of indemnity against 
total and permanent physical disability and for double indemnity. Penn Mutual 
Life Ins. Co. v. Hartle et al., 165 Md. 120, 166 A. 614. On life insurance policies 
procured by fraud, there is but one cause of action, for a person dies but once. 
Disability policies procured by false representations and fraud create a continuous 
liability. It must be clear that the relief sought could not be obtained by defending 
an action instituted at law for recovery under the disability features of the poli- 
cies, for an action at law might terminate in such a way as not to decide the issue 
of fraud. In Brown v. Pacific Mutual Life Insurance Co., supra, in which there 
was a motion to dismiss the suit similar to the motion in this case, the court said: 
“In the case at bar, the insured is living and there is consequently no possible way 
‘n which complainant can secure the full relief to which it is entitled except in 
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equity. It is argued that relief might be obtained at law by defending the action 
instituted for recovery under the disability feature of the policy. But it is clear 
that this remedy would not be full, complete, or adequate. In the first place, the 
action at law might be terminated in such a way as not to decide the issue of fraud 
at all and in the meantime the policy might have become incontestable. In the sec- 
ond place, the judgment in that action would not be binding upon the beneficiary, 
See New York Life Ins. Co. v. Halpern (D. C.) 47 F.(2d) 935, 936. In addition 
to this, it is well settled that equity jurisdiction existing at the commencement of 
the suit is not lost because after the filing of the bill an adequate legal remedy has 
become available. Dawson v. Kentucky Distilleries & Warehouse Co., 255 U. §. 
288, 296, 41 S. Ct. 272, 65 L. Ed. 638; N. Y. Life Ins. Co. v. Seymour, supra. We 
think that both on reason and authority, therefore, the jurisdiction of equity in a 
case such as this is thoroughly established.” 

I conclude, therefore, that the plaintiff does not have a full, complete, and ade- 
quate remedy at law for all of the matters complained of in the bill of complaint. 

[4] The questions raised as to policies Nos. 1 and 2 have not been discussed 
in this opinion, but the bill certainly presents a case for relief, and it is well settled 
that a bill will not be dismissed if it presents a case for relief. U.S. v. Railway 
Employes’ Department, American Federation of Labor et al. (D. C.) 286 F. 228: 
Ralston Steel Car Co. v. National Dump Car Co. (D. C.) 222 F. 590. 

Defendants’ motion to dismiss is denied. 


MOREAU v. MASSACHUSETTS MUT. LIFE INS. CO. No. 1028 A. 
District Court, W. D. New York. May 21, 1934. 
7 Federal Supplement 102. 
1. INSURANCE. 


Reinstatement of life policy on application therefor after policy had lapsed 
for nonpayment of premium held not waiver of right of insurer to claim for- 
feiture for nonpayment of subsequent premium within grace period. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

2, INSURANCE. | : 

Communication from insurance agent to beneficiary that life policy would not 
he forfeited on receipt of check for premium, and his acceptance of check dated 
two days before grace period expired, without knowledge that insured had died 
two days after grace period expired, when check was mailed to agent who had 
no authority to waive, held not waiver of right to claim forfeiture by insurer 
which neither knew that agent was exceeding his authority nor acquiesced in 
practice of permitting waivers. 

(For other cases, see Insurance, Dec. Dig. §§ 376[1], 377[1].) 

3. INSURANCE. 

“Life insurance” is a contract whereby insured agrees to pay certain sums, 
called premiums, at specified times, and in consideration thereof insurer agrees 
to pay certain sums of money on certain conditions, and in specified ways. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

4. INSURANCE. 

Life policy must be construed liberally in favor of insured and strictly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 


Under application providing that life policy should not be “in force” until 
approval of application, payment of first quarterly premium and delivery of policy 
whereupon policy should “become effective’ upon date stipulated therein, policy 
lapsed for nonpayment of premium within 31 days’ grace period from due date ot 
premium which was fixed in policy as of date preceding its delivery, though 
premium was paid within 31 days from date of delivery of policy. 

(For other cases. see Insurance, Dec. Dig. § 349[1].) 

Action by Ethel Moreau against the Massachusetts Mutual Life Insurance 
Company. 

Decree in accordance with opinion. 
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Baker & Cookman, of Niagara Falls, N. Y., for plaintiff. 

Dudley, Stowe & Sawyer, Roy P. Ohlin, and Mason O. Damon, all of Buffalo, 
N Y., for defendant. 

Knicut, District Judge. 

A policy of life insurance in the sum of $5,000 was issued to Robert C. 
Moreau on April 27, 1926. Plaintiff was the beneficiary therein named. Insured 
died August 24, 1932. The question at issue is whether such policy of insurance 
lapsed for nonpayment of the premium. 


The application for the insurance was dated April 18, 1926. It states that the 
first premium had not been paid, and also contains this provision: “I understand 
and agree: (1) that if I shall not have paid the amount of the premium on the 
nsurance herein applied for to the company’s agent at the time of making this 
application, such insurance shall not be in force until the approval of this appli- 
cation by the company at its Home Office, the payment of the first premium as 
required therein, and the delivery of the policy to me or my agent during my 
lifetime; and that thereupon said policy shall be considered as having become 
effective upon the date stipulated in the policy as the date on which the insurance 
begins.” 

The application also contained this question and answer: “How do you wish 
to pay the premium? A. C—Quarter-annually in advance.” The following pro- 
vision appears in the policy: “Premium, if payable quarterly, $46.15 upon delivery 
of this policy and like amount on the 21st day of each July, October, January, 
and April thereafter.” The policy also specified that the premiums were payable 
in advance, and, if any premiums were not paid before the expiration of the 
grace period, the policy would lapse, provided there were no provision for auto- 
matic payment applicable. The grace period was therein fixed as 31 days after 
any premium, except the first, became due. The face of the policy bears this 
indorsement: “Policy year and interest begin April 21, 1926.” 

It is conceded that under certain provisions of the policy the defendant is 
liable to the plaintiff in the sum of $1,261.94. Defendant denies liability in anv 
ther amount. 

On July 6, 1932, defendant mailed insured a notice stating that the due date 
of the next quarterly premium was July 21, 1932. This notice also contained the 
statement that the policy would be forfeited and become void, if such premium 
were not paid by or before such due date, or within the grace period of 31 days. 
Plaintiff claims that on August 24, 1932, plaintiff mailed a check for the amount 
of the aforesaid premium to defendant’s agent at Lawrence, Mass. Insured died 
on the last-mentioned day. The check was dated August 20, 1932, and it was 
received by the defendant’s agent and credited to plaintiff prior to the agent’s 
knowledge of insured’s death. A telegram was sent to defendant’s agent advising 
him that the premium check had been mailed, and requesting that the policy not 
he lapsed. The agent, then unaware of insured’s death replied, that he “would 
take care of the policy” if the check were received. There were no funds in bank 
: — the check when issued. Such funds were made available after insured’s 
death, 

Plaintiff seeks to support her cause of action on several contentions. 

[1] It is claimed that defendant company waived the forfeiture for nonpay- 
ment of premium in question. The basis for this is the claim that the general 
agent of the company had repeatedly waived delayed payments of premiums on 
this policy and kept the policy in force. The only proof of the payment of any 
premium after the expiration of any grace period, except the premium in question, 
is as regards the premium due, as claimed by the defendant, on April 21, 1932. 
That premium payment was tendered May 23, 1932. Defendant refused to accept 
it until an application for reinstatement had been made and accepted. Such appli- 
cation was executed June 1, 1932, and it contains a recital that the policy lapsed 
for nonpayment of premium due April 21, 1932. There is plenty of authority 
for the proposition that an insurance company may do or fail to do certain things 
which constitute a waiver. There was, however, nothing in connection with the 
payment of the April premium which amounts to a waiver. The requiring of an 
application for reinstatement refutes the claim that there was any waiver. 
Thompson v. Knickerbocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765; Smith v. 
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New England Mutual Life Ins. Co. (C. C. A.) 63 F. 769; Columbian National 
Life Ins. Co. v. Morey (C. C. A.) 26 F.(2d) 580. 

[2] It is also claimed that the acceptance of the check dated August 20, 1932 
aid the communication from defendant’s agent stating that the premium would 
not be lapsed on receipt of the check, constitute a waiver of forfeiture. Since 
defendant then had no knowledge of insured’s death, a waiver cannot be pred- 
icated on the communication. Horstmann y. Capital Life Ins. Co., 194 Mo. App. 
434, 184 S. W. 1164; 2 May on Insurance, § 566, p. 1205; Bliss on Life Insur- 
ance, § 190. In refutation of any intention to waive, it appears that the premium 
paid was promptly tendered back. Again, the agent had no authority to waive. 
The policy specifically provided that it could not be modified or altered without 
the approval of certain of defendant’s officers. The agent was not included in 
such officers. In default of knowledge that the agent was exceeding his authority 
or acquiescence in practice of permitting waivers, no waiver could be shown. 
Conway v. P. M. L. Ins. Co., 140 N. Y. 79, 35 N. E. 420. The contention that the 
defendant has waived forfeiture cannot be sustained. 

Plaintiff claims that there is ambiguity in the insurance policy as to the date 
of the commencement of the premium payment period, and that such ambiguity 
is to be resolved in favor of the further contention that such period began April 
27, 1926, the date of the execution of the policy. 

[3, 4] Life insurance is a contract whereby the insured agrees to pay certain 
sums, called premiums, at specified times, and in consideration thereof the insurer 
agrees to pay certain sums of money on certain conditions and in specified ways. 
The terms of such contract are quite uniformly prepared with great care by the 
insurer and with the purpose to protect its interest in all reasonable ways. The 
insured usually has not the opportunity to learn every detailed provision of a 
policy. He depends largely upon the integrity and fair dealing of the insurer. 
Under such conditions it is sound law that construes the policy “liberally in favor 
of insured and strictly against the company.” 32 C. J. 1152 and cases cited. 

[5] The application provides that the insurance shall “not be in force” until 
the approval of the application, payment of premium, and delivery of policy—in 
case the first premium does not accompany the application. The indorsement on 
the policy says the policy year and insurance begin at a date prior to the approval 
of the application, payment of premium, and delivery. The indorsement might 
have been made applicable to any date of or after approval. The application 
further reads that it “shall be considered as having become effective upon the 
date stipulated in the policy as the date on which the insurance begins.” The 
application is incorporated in the policy as part thereof. Construing “in force” and 
“become effective” as having the like meaning, there is ambiguity. Upon the 
proofs in the case, however, there is no such ambiguity as justifies the construc- 
tion claimed on behalf of plaintiff. 

My reasons for this conclusion are: 

(1) In the application, deceased asked the privilege to pay the premium 
quarter-annually ; 

(2) The policy in hzc verba provides for payment of premium: “If payable 
quarterly, $46.15 upon delivery of the policy, and a like amount on the 21st day 
of each July, October, January and April thereafter.” 

(3) With the exception of the premium payment in question and the premium 
payment due in April, 1932, every premium payment was made within the grace 
period figured from the 21st instant April, July, October, and January of each 

ear. 

F (4) Insured applied for reinstatement of the policy on his failure to pay the 
April, 1932, premium payment with knowledge that the payment was due before 
the expiration of three months dating from the date of the issuance of the policy. 

Assuming the premium dates ran from the date of the policy, the grace 
period expired or ran May 28, 1932. The check for reinstatement was made on 
June 1, 1932, and the basis for it was that the policy had expired. 

(5) On July 6, 1932, notice of the due date of the July 21, 1932, premium 
was mailed insured. That notice stated, in effect, that the premium payment would 
be due July 21, 1932, and that it could be made before that date or within the 
grace period. anf 
(6) The fact that insured on the 24th of August, as claimed by plaintiff, 
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mailed the premium check dated August 20, 1932, is some evidence, when con- 
sidered in connection with other evidence in the case, that insured knew the grace 
period had then expired. 


(7) Insured has had possession of the policy for upwards of six years. The 
ndorsement aforesaid on the face of the policy remained unchanged. The reason- 
able presumption must be that deceased knew the language of that indorsement. 


(8) There is no legal reason why the commencement date for the computa- 
tion of quarter annual payments of premium could not be made as of a date pre- 
ceding the date of the execution of the policy. While insured may have been 
deprived of six days’ insurance, he was entitled to different benefit based in part 
on that period. Such benefits include increase in cash and loan values, acceleration 
of dividend payments, and the running of incontestable provisions. Mutual Life 
Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 
\. L. R. 102; Schwartz v. Northern Life Ins. Co. (C. C. A.) 25 F.(2d) 555. 

(9) The fixing of some arbitrary date as the date from which premium 
payments were to be determined was a practical necessity and a reasonable pro- 
vision. 

While the application is made a part of the policy, the policy in its entirety 
is the controlling agreement. There is no conflict as regards the due date of pre- 
miums. These were specifically fixed in the policy. There is no confusion in the 
language employed. The quarterly premium became payable “on the 21st day of 
each July, October, January and April thereafter.” Beyond cavil insured knew of 
this provision. There was no confusion in his mind. It would take something of 
more weight than some possible ambiguity as to when the insurance became 
effective to overcome these definite provisions of the policy. 

It is my opinion that the policy lapsed on August 22, 1932. This view seems 
to me to be supported by a long line of cases so definitely parallel as to remove 
any ground for doubt. New York Life Ins. Co. v. Tolbert (C. C. A.) 55 F.(2d) 
10, certiorari denied 285 U. S. 551, 52 S. Ct. 407, 76 L. Ed. 941; New York Life 
Ins. Co. v. Silverstein (C. C. A.) 53 F.(2d) 986; New York Life Ins. Co. v. 
Cohen (D. C.) 48 F.(2d) 903; Sellars v. Continental Life Ins. Co. (C. C. A.) 30 
F.(2d) 42; Swayze v. Mutual Life Ins. Co. (D. C.) 32 F.(2d) 787; Johnson v. 
Mutual Benefit Life Ins. Co. (C. C. A.) 143 F. 950; McConnell v. Provident 
Savings Life Assur. Soc. (C. C. A.) 92 F. 769. There are also many decisions to 
the same effect in the state courts. Pladwell v. Travelers’ Insurance Co., 134 Mise. 
205, 234 N. Y. S. 287 (affirmed 225 App. Div. 663, 231 N. Y. S. 856) Mougey 
v. Union Central L. Ins. Co., 123 Ohio St. 595, 176 N. E. 455; McDonough v. 
Prudential Ins. Co., 85 Pa. Super. Ct. 63; Forch v. Western Life Indemnity Co., 
157 Ill. App. 244; Tibbits v. Mutual Benefit L. Ins. Co., 159 Ind. 671, 65 N. E. 1033. 

Plaintiff lays special stress on the McMaster v. New York Life Ins. Co., 
183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64, case in which the court held that the 
premium payment date was to be reckoned from the date of the delivery of the 
policy and the payment of the first premium, despite the fact that the policy was 
dated back to the time of the application. It was found that it was thus dated 
at the request of the agent and without the knowledge of the insured. It was 
found that it was done despite the statement of the agent to the insured that 
the policy could not be forfeited until the expiration of thirteen months from the 
time when issued. It appeared that the insured did not know of this provision 
in the policy. The facts are in no way comparable with the facts here. The deci- 
sion in McMaster v. New York Life Insurance Company, supra, is not an author- 
ity for the contention that the premium due date herein ran from the date of the 
policy or its issuance and the payment of the first premium. McMaster v. New 
York Life Insurance Company has been clearly distinguished in these cases from 
the one at bar: New York Life Ins. Co. v. Tolbert, supra; McCampbell v. New 
York Life Ins. Co. (C. C. A.) 288 F. 465: Johnson v. Mutual Benefit Life Ins. 
Co. (C. C. A.) 143 F. 950; Union Central Life Ins. Co. v. Harvey, 283 U. S. 
429, 51S. Ct. 353, 75 L. Ed. 1442; Schwartz v. Northern Life Ins. Co. (C. C. A.) 
25 F.(2d) 555; Whitney v. Union Central Life Ins. Co. (C. C. A.) 47 F.(2d) 
861; Davern v. American M. L. Ins. Co., 241 N. Y. 318, 150 N. E. 129,°42 A. L. 
R. 522. I find nothing in Stinchcombe v. New York Life Ins. Co., 46 Or. 316, 80 
P. 213; Stramback v. Fidelity Mutual Life Insurance Co., 94 Minn. 281, 102 N. W. 
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731; Halsey v. American Cent. Life Ins. Co. 258 Mo. 659, 167 S. W. 951; 
Northern Life Ins. Co. v. Schwartz (D. C.) 19 F.(2d) 142; Whitney v. Union 
Central Life Ins. Co. (C. C. A.) 47 F.(2d) 861, and the other cases cited by the 
plaintiff, conflicting with those views. 

It is my conclusion that the policy of insurance in this case lapsed on August 
22, 1932. The plaintiff is therefore entitled to recover only the aforesaid sum of 
$1,261.94. 

Findings and decree may be submitted. 


PROVIDENT MUT. LIFE INS. CO. — v. PARSONS et al. 
No. 3572. 
Circuit Court of Appeals, Fourth Circuit. April 25, 1934. 
70 Federal Reporter (2d) 863. 
4. INSURANCE. 


Where life policies with incontestability and disability clauses made applications 
parts thereof and provided that agents were unauthorized to waive provisions of 
policies or to accept any information not contained in application, and application 
for additional insurance, subsequently granted, was not mentioned in applications 
which were signed by insured without reading, insurer held entitled to cancellation 
of policies within contestable period, for fraud notwithstanding insured informed 
agent of application for additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

5. INSURANCE. 

State statute declaring that soliciting agent shall be regarded as insurer’s agent 
only held not to cancel limitations in life policies on such agent’s authority (C. S. 
N. C. § 6457). 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

6. COURTS. 

District Court which canceled for fraud life policies containing disability 
clauses could restrain prosecution in state courts of suits for disability benefits 
alleged to have accrued under such policies (Jud. Code § 265 [28 USCA § 379]) 

(For other cases, see Insurance, Dec. Dig. § 508[2].) 

Appeal from the District Court of the United States for the Western District 
of North Carolina, at Asheville, in Equity. 

Suit by the Provident Mutual Life Insurance Company of Philadelphia against 
Frank Parsons and another. From a decree dismissing plaintiff’s bill of complaint, 
plaintiff appeals. 

Reversed. 

J. Bat Smathers, of Asheville, N. C. (Leon A. Hamilton, of Philadelphia, Pa. 
and Johnson, Smathers & Rollins and T. A. Uzzell, Jr., all of Asheville, N. C., on 
the brief), for appellant. 

J. W. Pless, of Asheville, N. C. (W. C. Berry, of Bakersville, N. C., and J 
Will Pless, Jr., of Asheville, N. C., on the brief), for appellees. 

Before Parker and Northcott, Circuit Judges, and Chesnut, District Judge. 

Cuestnut, District Judge. 

The Provident Mutual Life Insurance Company of Philadelphia (hereinafter 
called the “Insurance Company”) the appellant in this case, filed its bill of com- 
plaint in equity in the District Court on April 14, 1933, to secure cancellation o1 
two life insurance policies, with disability benefits, issued to the appellees, Frank 
Parsons, the insured, and Claude Wilson, as beneficiary. The premiums paid on 
the policies had been tendered in return to the insured and were paid into court. 
The ground alleged for the cancellation was a material misrepresentation in the 
written application for each policy. Both policies contained the now familiar in- 
contestable clause, and the suit was filed within the period allowed for contest. 
The plaintiff also prayed for an injunction against the prosecution by the insured 
of suits for recovery of disability benefits which had shortly previously been insti- 
tuted in the state court. The defendant's answer resisted the cancellation of the 
policies on the ground that the facts had been correctly stated to the insurance 
company’s soliciting agent. After hearing testimony the District Judge, on contro- 
verted evidence, adopted as a finding of fact that the agent had been correctly ad- 
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vised by the insured, and ruled as a matter of law that the Insurance Company 
was estopped to rely upon the material omission in the application. The appel- 
lant’s suit was thereupon dismissed. 

The record presents three questions for determination: (1) Was there a suffi- 
cient amount in controversy to establish the jurisdiction of the District Court in 
this case; (2) did the trial judge apply the correct substantive law to the case, 
and (3) if there was jurisdiction of the court and error as to the law, is the plain- 
tif entitled to an injunction against further prosecution of the suits in the state 
court £ 
’ [4, 5] In the written application attached to each policy the insured specifically 
inquired whether the applicant had pending elsewhere an application for life, health 
or accident insurance, with a direction to state the amount, company and what dis- 
ability benefits. In each case the information given in the application in reply to 
this question was only “Occidental, $5,000 with disability.” Both applications also 
inquired as to what insurance the applicant carried, with what disability benefits, to 
which the reply was $1,000 Atlantic Life and $2500 New England Mutual, both with 
disability benefits.” The application for the first policy was signed by the insured 
on May 3, 1932, the answers to the questions being then written by the soliciting 
agent of the Company; and the application for the second policy was signed by the 
insured in blank a few days later, the date not being inserted at that time. It was 
forwarded to the home office of the Company where it was filled out in typewrit- 
ing, copying the information given in the first application. It was dated May 24, 
1932, and a copy attached to the policy issued. It is admitted that at the time of 
signing the application for the first policy the insured, in addition to the pending 
application for insurance in the Occidental Insurance Company also had pending 
an application for a policy for $5,000 with disability benefits in the Security Mutual 
Life Insurance Co., and the policy thereon was actually issued to the insured on 
May 5, 1932, but no mention thereof is contained in either application, either as a 
pending application for insurance or an actually issued policy. Both applications 
contain the following printed provision immediately above the insured’s signature: 

“It is hereby declared and agreed (1) that this application consists of two 
parts and that the answers and statements therein set forth are all complete and 
true and that this application and any policy which may be issued thereon shall 
constitute the entire contract between the parties.” 

One policy was issued under date of May 18, 1932, and the other is dated May 
24,1932. Both policies contain the following provisions: 

“This Policy and the application therefor, copy whereof is attached to this Pol- 
icy and made a part thereof, shall constitute the entire contract between the parties, 
and, except for non-payment of premium, shall be incontestable after one year from 
its date of issue if the insured shall be then living, otherwise two years from its 
date of issue. * * * All statements made by the insured shall, in the absence of 
fraud, be representations and not warranties, and no such statement shall avoid this 
Policy or be used in defense of a claim unless it is contained in the application and 
a copy of such application is attached to this Policy when issued. 

“Agents are not authorized * * * to alter or waive any of the provisions of 
this Policy, nor to bind the Company by making any promise or by accepting any 
representation or information not contained in the application for this Policy.” 

The testimony of the insured, which was accepted by the District Judge, al- 
though contradicted by the testimony of the agent of the Company, was to the 
effect that he signed the application for the first policy on the date it bears, May 
3, 1932, and answered all questions read to him from the application by the agent 
including the one specially above mentioned, and in answer thereto correctly in- 
formed the agent that he also had pending an application for a policy in the Secur- 
ity Life Insurance Co.; and that he supposed the agent recorded in the application 
correctly and fully the information given, and that he, the insured, did not in fact 
read over the application or the answers written therein when he signed it; nor did 
he read the policy or copy of the application attached thereto when he received it, 
although he was able to read and understand it. He further testified that he did 
not apply for the second policy (in the amount of $2,000) when he signed the first 
application but that a few days later he was persuaded by the agent to sign a sec- 
ond application form in blank without the understanding on his part that it was 
intended to be the basis of further insurance, and under the representation by the 
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agent that it was in substance only formal routine; but that nevertheless when the 
Company approved both applications and issued the second as well as the first 
policy, he accepted both policies and paid the premiums therefor without at the 
time reading either the applications or the policies. 

The question of life insurance law thus presented may be stated as follows: 
When the insured gives complete verbal information to the Company’s agent but 
the latter omits a material part thereof in filling out the application, is the insured 
nevertheless bound by the answers actually contained in the application, where it 
is signed by him without reading it and where, by the express provisions of the 
application and the policy, the two constitute the entire contract between the par- 
ties and the insured is notified of the limited powers of the agent, and specifically 
that the latter cannot bind the Company by accepting “any representation or infor- 
mation not contained in the application for this Policy’; and when a copy of the 


application is attached to the policy, which is accepted and retained by the insured 
without reading it. 


The applicable rule of law as declared by the District Judge in substance was 
that under such conditions the Company was legally bound by the oral information 
correctly given the agent despite the policy provisions to the contrary. There are 
undoubtedly state court decisions in general support of the rule so declared but, 
as we have pointed out, the question must be determined by the federal decisions 


and after a careful review of the latter, we think the law is definitely established 
contrary to the view adopted at the trial. 


The essence of the matter is that the insured accepted a written contract con- 
taining plainly expressed provisions which, when applied to the admitted factual 
situation, negatived the existence of liability on the part of the insurer; and under 
familiar rules of contract law, liability can be fastened on the insurer in defiance of 
the terms of the contract only on the theory of an estoppel against the Company 
based on actual or constructive notice to it through its agent. But this avenue of 
escape is closed to the insured by the very terms of the contract which notify him 
that the Company will not be bound by oral information given to the agent but 
not contained in the written application. This stipulation is as much a part of the 
contract as any other term or provision therein, and by accepting the policy the 
insured must be held in law to have assented thereto even though in fact he did not 
read the policy. It must be borne in mind that we are dealing here with a situ- 
ation where a copy of the application signed by the insured is physically attached 
to the policy which he accepts and the two are bound together inseparably as one 
entire contract, by which the insured is told that nothing outside of the written con- 
tract itself is to be considered binding on the Company, whether communicated by 
the insured to the agent or not. 


At the present time, life insurance in its essential features is a familiar con- 
cept, and, as recently said by the Supreme Court in Stipcich v. Metropolitan Life 
Insurance Company, 277 U. S. 311, 316, 48 S. Ct. 512, 513, 72 L. Ed. 895, “even the 
most unsophisticated person must know that, in answering the questionnaire and 
submitting it to the insurer, he is furnishing the data on the basis of which the 
company will decide whether, by issuing a policy, it wishes to insure him.” But to 
remove any possible doubt or uncertainty in this respect the applicant is generally, 
as in this case, required in the application to declare “that the answers and state- 
ments therein set forth are all complete and true, and that this application and any 
policy which shall be issued thereon shall constitute the entire contract between 
the parties.” The financial stability of life insurance companies is a matter ot 
very great importance to many million policyholders and their beneficiaries, and 
this depends in great measure on the care exercised in the selection of risks, which 
in turn, under the generally known practice, is based most importantly on the re- 
liability of the information afforded to the superior medical officers of the com- 
pany at its home office, by the contents of the application. In a subject of such 
importance both to the applicant for insurance and the existing policyholders o! 
the company, a rule of law which imposes on the applicant the simple duty of read- 
ing the contents of his application to assure himself of the accuracy and com- 
pleteness of the information to be given the Company as the basis of its acceptance 
of the risk, cannot reasonably be said to be too rigorous or exacting; especially 
where, as here, the policy contains an incontestable clause, limiting the time during 
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which the Company may contest its liability on the ground of fraud or misrepre- 
sentation to a relatively short period. 

In this case it is not disputed that the omission in the applications constituted 
a material misrepresentation which avoids the policies under applicable decisions 
of the law of North Carolina—where the contract was made—as well as under 
the federal decisions. Fountain & Herrington v. Mutual Life Ins. Co., 55 F.(2d) 
120, 122 (C. C. A. 4); Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 
S. Ct. 676, 60 L. Ed. 1202; A&tna Life Ins. Co. v. Moore, 231 U. S. 543, 3 
186, 58 L. Ed. 356; Phoenix Mut. Life Ins. Co. v. Raddin, 120 U. S. 183, ; ; 
500, 30 L. Ed. 644; Union Indemnity Co. v. Dodd, 21 F.(2d) 709, 55 A. L. R. 
735 (C. C. A. 4); Dudgeon v. Mutual Benefit Health & Acc. Ass’n (C. C. A. 4, 
April 3, 1934), 70 F.(2d) 49; Richards on Insurance (4th Ed.) p. 607. And it 
has been settled by decisions of the Supreme Court that under the conditions here 
prevailing the Company is not estopped by oral information given by the insured 
to the agent contrary to the conditions of the contract. It was so held in the 
comparatively early but still frequently cited case of New York Life Ins. Co. v. 
Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934, where the decision was placed 
upon two grounds: (1) The provisions of the contract limiting the authority of 
ihe agent and (2) the receipt and retention by the insured of the policy with the 
copy of the application thereto attached. On the latter point the court said, at 
page 534 of 117 U. S., 6 S. Ct. 837, 844: 

“There is another view of this case, equally fatal to a recovery. Assuming 
that the answers of the assured were falsified, as alleged, the fact would be at 
once disclosed by the copy of the application, annexed to the policy, to which 
lis attention was called. He would have discovered by inspection that a fraud 
had been perpetrated, not only upon himself, but upon the company, and it would 
have been his duty to make the fact known to the company. He could not hold 
the policy without approving the action of the agents, and thus becoming a par- 
ticipant in the fraud committed. The retention of the policy was an approvol of 
the application and of its statements. The consequences of that approval cannot, 
after his death, be avoided.” (Italics supplied.) 

The principles announced in the Fletcher Case have been approved and 
applied by the Supreme Court in later cases involving parallel situations. Mutual 
Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; Aétna 
Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; Prudential 
Ins. Co. v. Moore, 231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367. In the last cited 
case, at page 567 of 231 U. S., 34S. Ct. 191, 194, the court said: 

“It is contended here, as in the A2tna Case, that the company is estopped by 
the knowledge of the agent, and the same cases are cited as were there. We 
answer here, as we answered there, that the terms of the policy constituted the 
contract of the parties and precluded a variation of them by the agent.” 

And the same principles have been applied by the Supreme Court in the field 
of fire insurance. Northern Assurance Company v. Grand View Building Ass’n, 
183 U. S. 38, 22 S. Ct.. 133, 46 L. Ed. 213: Id, 206 VU. S 106; 27 S. Ct 27, 51 
L. Ed. 109; Penman v. St. Paul Fire & Marine Ins. Co., 216 U. S. 311, 30 S. Ct. 
312, 54 L. Ed. 493; Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 
59 L. Ed. 1140. 

And this doctrine of life insurance law frequently in recent years has been 
applied by other federal courts in situations quite similar to the present case. 
Perkins v. Prudential Ins. Co., 69 F.(2d) 218, 221 (C. C. A. 7); Franco v. New 
York Life Ins. Co., 53 F.(2d) 562, 564 (C. C. A. 5); Massachusetts Protective 
\ss’n v. Allen, 54 F.(2d) 788, 790 (D. C. Mo.); Mutual Life Ins. Co. v. Sey- 
mour, 45 F.(2d) 875, 878 (D. C. Ill.); De Roy v. New York Life Ins. Co., 52 
F.(2d) 894, 896 (D. C. Pa.). The same subject was recently considered by this 
court in Fountain & Herrington v. Mutual Life Ins. Co., 55 F.(2d) 120, 123, 
where the rule was summarized as follows: 

“It is well settled that the courts of the United States will recognize and 
enforce such limitations upon the power of the agent thus brought to the atten- 
tion of the insured, and that knowledge on the part of the agent in such case 


will not be imputed to the company or result in a waiver of conditions contained 
in the policy.” 
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And the rule was again applied to a like situation in Atlantic Life Ins, (Co, 
v. Hoefer, 66 F.(2d) 464 (C. C. A. 4). In recent years the only federal appellate 
case in which a contrary conclusion has been reached seems to be Bank Sav. Life 
Ins. Co. v. Butler (C. C. A.) 38 F.(2d) 972, where the decision was based on the 
construction of a Missouri statute providing that an insurance solicitor shall be 
regarded as the agent of the company and not of the insured. The view was 
taken that the effect of the statute was to cancel the limitations on the agent's 
authority contained in the contract. But in this court it was held in Fountain & 
Herrington v. Mutual Life Ins. Co., supra, that a similarly worded North Caro- 
lina statute (C. S. N. C. § 6457) had no such effect, as it did not attempt to 
prescribe the extent of the agent’s authority or convert a special limited agency 
into one with general powers. And we are of the opinion now, as then, that is 
the proper construction of the statute and is the one required by the decisions of 
the Supreme Court in Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 621, 
623, 36 S. Ct. 676, 60 L. Ed. 1202 (considering a similar Florida statute), and in 
Sun Insurance Office v. Scott, 284 U. S. 177, 182, 52 S. Ct. 72, 76 L. Ed. 229 
(involving a like Ohio statute). See also Stipcich v. Insurance Co., 277 U. §. 
311, 321, 48 S. Ct. 512, 72 L. Ed. 895 (dealing with an Oregon statute). 

In the Butler Case reliance is also placed on Continental Life Ins. Co. y. 
Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 341, where the decision, in a 
case otherwise quite similar to the present, ultimately turned on the construction 
of the question in the application as interpreted by the soliciting agent. If the 
case is not thereby distinguishable, it would seem to be not in accord with later 
decisions of the Supreme Court above cited where the policy provisions have been 
upheld. See Aftna Life Ins. Co. v. Moore, 231 U. S. 543, 559, 34 S. Ct. 186, 58 
L. Ed. 356, and Mutual Life Ins. Co. v. Powell, 217 F. 565, 568 (C. C. A. 5). 

Nor do we read Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 4 
S. Ct. 512, 72 L. Ed. 895, as changing the rule announced by the Supreme Court 
in the prior cases above cited. There the court dealt with an unusual situation 
not expressly covered by any stipulation in the policy. The application signed by 
the insured was in all respects correct but before the delivery of the policy his 
health became materially impaired and he voluntarily communicated this fact to 
the Company’s agent who nevertheless subsequently delivered the policy without 
advising the Company. The policy did not contain the provision, frequently found 
in modern life insurance policies, that it would not be effective unless delivered to 
the insured while in good health. There was also an applicable Oregon statute 
similar to those above mentioned. It was held that although there was no express 
policy provision requiring it, there was nevertheless the duty on the insured, under 
the general principles of insurance law, to affirmatively disclose his changed con- 
dition to the Company, but that he had met this obligation by communicating the 
fact to the local agent of the Company, because the policy clause limiting the 
agent’s authority must be taken, under the special conditions, “to apply to informa- 
tion given or available, when the application was prepared, and as inapplicable 
to knowledge affecting the risk which insured acquired and communicated after 
the application was signed and delivered to the Company’s agent.” 

The pleadings in this case indicate that the defendants also relied upou a 
waiver by the Company arising from notice given as to a maturing premium and 
receipt thereof, both after the institution of this suit for cancellation, which the 
Company contended was due purely to the inadvertence of a bookkeeper acting in 
accordance with customary office routine and without knowledge of the contro- 
versy. But as we read the record this defense was in substance abandoned by the 
defendants at the trial. Assuming that this is so, we conclude that on the undis- 
puted evidence in the case which we have above recited, the Insurance Company 
was entitled to a decree for the cancellation of the policies. 

[6] 3. The remaining question is whether the plaintiff is also entitled to 4 
permanent injunction against the insured to restrain the prosecution by him of the 
suits against the Insurance Company for disability benefits alleged to have accrued 
under the policies. It is contended for the insured that the District Court was 
without power to grant the injunction by reason of section 379 of the United 
States Code, title 28 (28 USCA § 379), which provides that injunction shall not 
be granted to stay proceedings in any court of the state except in bankruptcy 
cases. The same contention, in a similar case, was fully considered by us ™ 
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Brown v. Pacific Mutual Life Ins. Co., 62 F.(2d) 711, where the contrary con- 
clusion was reached after an extended review of the authorities. In view of what 
was there so recently said, we deem it unnecessary to further discuss this issue. 
We hold that when the decree is passed for the cancellation of the policies the 
District Court as an incident to its equity jurisdiction has the power to enjoin 
further prosecution of suits by the insured in the state court for recovery of 
disability benefits. 
Reversed. 


TRAPP v. METROPOLITAN LIFE INS. CO. No. 9798. 
Circuit Court of Appeals, Eighth Circuit. April 30, 1934. 
70 Federal Reporter (2d) 976. 
1 INSURANCE. 


Statutes of state in which life insurance policy was made and to be performed 
were part thereof to same extent as if expressly written into it so far as 
applicable. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4, INSURANCE. 

Beneficiary held entitled to face amount of life insurance policy, less insured’s 
unpaid indebtedness to insurer, on insured’s death, under most favorable option 
in policy, provision of which for reduction in ‘amount of extended insurance in 
proportion of such indebtedness to cash value was void under Missouri statute as 
construed by Missouri Supreme Court (Mo. St. Ann. § 5741, p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

5. INSURANCE. 

Premium dates, agreed to by parties in life insurance policy, were binding on 
them. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

6. INSURANCE. 

Reinstatement of level premium life insurance policy, entitling owner to con- 
tinuance of insurance for original amount as term insurance on written request 
and presentation of policy for indorsement within three months after due date of 
premium in default, restored old policy instead of creating new one. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

7. INSURANCE. 

Missouri statute, prohibiting discrimination between insurants of same class 
as respects premiums or benefits, held not to prohibit policies containing induce- 
ments to all policyholders to refrain from borrowing thereon or making other- 
wise lawful uniform distinction between borrowers and other insurants (Mo. St. 
Ann. § 5729, p. 4369). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Missouri; Merrill E. Otis, Judge. 

_ Action by Elizabeth Trapp against the Metropolitan Life Insurance Company. 
From a judgment on a verdict for plaintiff in an unsatisfactory amount, she 
appeals. 

Reversed and remanded. : 

__E. H. McVey, of Kansas City, Mo. (C. A. Randolph and Roeder Wild, both 
of Kansas City, Mo., on the brief), for appellant. 

Henry I. Eager, of Kansas City, Mo. (William C. Michaels, of Kansas City, 
Mo., LeRoy A. Lincoln, of New York City, and Meservey, Michaels, Blackmar, 
Newkirk & Eager, of Kansas City, Mo., on the brief), for appellee. 

Before Stone and Sanborn, Circuit Judges, and Wyman, District Judge. 

SANBORN, Circuit Judge. 

As of November 15, 1917, the Metropolitan Life Insurance Company issued 
to Lawrence R. Trapp, age 33, a 52-year endowment policy for $5,000, in con- 
sideration of a quarterly premium of $27.45 payable on the 15th day of November, 
February, May, and August in each year during the life of the policy. In case 
of the insured’s death prior to November 15, 1969, while the policy was still in 
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force, the insurance was payable to his beneficiary. Default was made in the 
payment of premium due May 15, 1931. The grace period expired June 15, 193}. 
and the insured died four days later, on June 19th. His wife, Elizabeth Trapp, 
the appellant, was the beneficiary named in the policy. On May 15, 1931, the 
cash value of the policy was $900; there were policy loans amourting, with 
interest, to $864.99, leaving a net cash value or net reserve of $35.01. This 
amount was sufficient to carry $5,000 of insurance for 224 days. Mrs. Trapp 
filed proofs of death, and demanded the face of the policy. The company took 
the position that, under the terms of the policy most favorable to her, she was 
entitled to extended insurance amounting to $194.50, with interest. It tendered 
to her that amount, which she refused. She brought suit upon the policy; the 
company answered and renewed its tender, and she replied. Upon the trial, at 
the close of the plaintiff's case, the court adopted the construction of the policy 
contended for by the company and directed a verdict for Mrs. Trapp for $213.60, 
the amount which the company had tendered. From the judgment entered upon 
the verdict, this appeal is taken, and the action of the court in directing the 
verdict is assigned and specified as error. 

We shall first ascertain what amount Mrs. Trapp was entitled to receiv 
under the terms of the policy. 


The policy was made, and to be performed, in Missouri and was governed 


by the laws of that state. The provisions of the policy with which we are con- 
cerned read as follows: 


“Upon failure to pay any premium or any part thereof when due, this 
Policy, except as otherwise provided herein, shall immediately lapse. If, however, 
the lapse occur after three full years’ premiums shall have been paid, the 
owner hereof, provided there be no indebtedness hereon, shall, upon written 
request filed with the Company at its Home Office together with the presentation 
of this Policy for legal surrender or for endorsement within ‘three months 
from the due date of premium in default, be entitled to one of the following 
options: 

“First—A cash surrender value. 

“Second—To have the insurance continued for a reduced amount of non- 
participating paid-up endowment insurance (including any existing additions to 
the credit of the Policy).* * * 

“Third—To have the insurance continued for its original amount as term 
insurance in whole number of months from due date of premium in default 
without participation and without the right to loan. * * * 

“Tf the owner shall not, within three months from due date of premium 
in default, surrender this Policy to the Company at its Home Office for a cash 
surrender value or for endorsement for paid-up insurance or term insurance 
as provided in the above options, the policy shall be continued for a reduced 
amount of paid-up insurance as provided in the second option. 

“The values of these options are mathematical equivalents, and have been 
calculated on the basis of the American Experience Mortality Table with interest 
at three and one-half per centum per annum (omitting fractions of a dollar per 
thousand of insurance) less a surrender charge not exceeding in any case two 
and one-half per centum of the face of the Policy. * * * 

“Any indebtedness to the Company under this Policy wil! be deducted from 
the cash value; and such indebtedness will also reduce the amount of paid-up 
insurance or the amount continued as term insurance * * * in such proportion 
as the indebtedness bears to the cash value at due date of premium in default. 

Mrs. Trapp, upon the death of her husband, became at least the equitable 
owner of this policy, and, within three months from the date of premium default, 
she had surrendered the policy and demanded payment of it in full. There 
can be no doubt that she elected to take the greatest benefits which were available 
to her under the circumstances, and the company so construed her action and 
tendered to her the largest amount which it believed she was entitled to, namely. 
term insurance, reduced in such proportion as the insured’s indebtedness bore to 
the cash value of the policy at the time of default. 

At the time the policy was issued, there was in force in Missouri a statute 
which, with amendments which are not here material, has become section 5741, 
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Revised Statutes of Missouri 1929, Mo. St. Ann. § 5741, p. 4388 (see R. S. 

Missouri 1909, § 6946, R. S. Missouri 1919, § 6151; Laws of Missouri 1923, p. 
233). We shall refer to this statute as section 5741, as counsel have done in their 
briefs. It provides: 

“No policies of insurance on life hereafter issued by any life insurance com- 
pany authorized to do business in this state, shall, after payment upon it of three 
or more annual payments, be forfeited or become void by reason of non-payment 
of premiums thereon, but it shall be subject to the following rules of commuta- 
tion, to-wit: The net value of the policy, when the premium becomes due and 
is not paid, shall be computed upon the actuaries’ or combined experience table 
of mortality with four per cent interest per annum, and after deducting from 
three-fourths of such net value the unpaid portion of any notes given on account 
if past premium payments on said policy and any other indebtedness to the 
company secured by said policy, which notes and indebtedness shall then be 
canceled, the balance shall be taken as a net single premium for temporary 
insurance (extended insurance). The amount of such temporary insurance shall 
be such as is specified in the policy, but never less than the face amount insured 
by the policy reduced by the unpaid portion of notes and indebtedness afore- 
said. * * *” 

At the time this case was tried, on February 8 and 9, 1933, this statute had 
not been construed by the Supreme Court cf Missouri, but it had been construed 
by the Missouri Courts of Appeals. Wilhelm v. Prudential Ins. Co. of America 
(Mo. App. 1921) 227 S. W. 897, 898, 899; Alexander v. Northwestern Mutual 
Life Ins. Co. (Mo. App. 1927) 290 S. W. 452, 455; Dougherty v. Mutual Life 
Ins. Co. of New York (1931) 227 Mo. App. 570, 44 S.W.(2d) 206, 215, 216. 

Under the statute as construed by the Courts of Appeals, if there was, at 
the time of default in the payment of premium, an amount available for the 
purchase of extended insurance under the rule of computation prescribed by the 
statute, then that amount could be used for the purchase of temporary insurance 
not less than the face value of the policy; but, if there was no net amount 
available for the purchase of extended insurance under the statutory method of 
computation, the statute had no application. In other words, the beneficiary could 
not, under such circumstances, adopt the statutory amount of extended insurance 
uid the policy method of computing the amount available for its purchase. 
Dougherty v. Mutual Life Ins. Co., 227 Mo. App. 570, 44 S.W.(2d) 206, 215. 
Since in this case, under the statutory method of computation, there would 
been no amount available for extended insurance, it would naturally be 
assumed by the court and by counsel that the statute did not affect the policy; 
but, after the trial and on April 20, 1933, the Supreme Court of Missouri decided 
the case of Gooch vy. Metropolitan Life Ins. Co., 61 S.W.(2d) 704, which, so 
lar as the question of liability under the policy contract is concerned, cannot 
he distinguished from this case. In that case the court construed section 5741 to 
mean two things: 

(1) That the method provided in the statute for determining the amount 
wWailable for the purchase of extended insurance was the least favorable method 
vailable to the insurer 

(2) That whatever amount was available for the purchase of extended 
nsurance, either under the statutory method of computation or any more 
favorable method provided in the policy, was to be used as a single premium 
tor the purchase of extended insurance for at least the face of the policy reduced 
by the amount of policy loans. 

[1] The statutes of Missouri, so far as applicable, were a part of the policy 
the same extent as though they had been expressly written into it. Whittaker 
Mutual Life Ins. Co., 133 Mo. App. 664. 669, 114 S. W. 53; Cravens v. New 
ik Life Ins. Co., 148 Mo. 583, 604, 50 S W. 519, 53 L. R. A. 305, 71 Am. St. 
Kep. 628; Id., 178 U. S. 389, 395-397, 20 S. Ct. 962, 44 L. Ed. 1116; Smith v. 
Mutual 3enefit Life Ins. Co., 173 Mo. 329, 341, 72 S. W. 935; Great Southern 
Life Ins. Co. v. Jones (C. C. A. 8) 35 F.(2d) 122, 126; New York Life Ins. 
\o. v. Rositzky (C. C. A. 8) 45 F.(2d) 758, 760; Gooch v. Metropolitan Life 
Ins. Co.. supra (Mo. Sup.) 61 S.W.(2d) 704, 706. 

The question, then, is whether it was section 5741, as construed in the 
decisions of the Missouri Courts of Appeals, which were expressly overruled by 


ave 


\v 
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the Supreme Court of Missouri in the Gooch Case [page 706 of 61 S.W.(2)], 
which was written into this policy, or whether it was the statute as now construed 
by the court. 

[4] The construction of section 5741 as announced by the Supreme Court of 
Missouri is the construction which we are bound to follow in this case. 

It is therefore apparent that, upon the death of the insured, his beneficiary. 
under the most favorable option provided by the policy, was entitled to receive 
from the company the face amount insured by the policy, less unpaid indebtedness, 
and that the provision of the policy for a reduction in the amount of the extended 
insurance in such proportion as the indebtedness bore to the cash value was 
void as being in contravention of the statute of Missouri as now construed by the 
highest court of the state. 

It is, however, the contention of the company that, because of the manner 
in which this case was presented and tried in the court below, this court js 
precluded from disturbing the judgment appealed from, although it is now plain 
that that judgment represents only a small proportion of what the company 
actually owed Mrs. Trapp. ‘This suit was not brought upon the theory that Mrs 
Trapp was entitled to the face of the policy less policy loans, by virtue of 
section 5741, but upon the theory that the policy was in full force and effect 
at the time of the insured’s death. Strictly speaking, the court below committed 
no error in failing to take note of section 5741 and in failing to foresee that the 
Supreme Court of Missouri would, after the trial, construe that statute differently 
than it previously had been construed by the Missouri Courts of Appeals. The 
court, however, had before it the policy and all of the facts which conditioned 
the plaintiff's rights under it. It took judicial notice of the laws of the state. 
Jennings et al. v. Canady et al. (C. C. A. 8) 13 F.(2d) 356, 359; Stimpson y. 
Commissioner of Internal Revenue (C. C. A. 8) 55 F.(2d) 815, 818; Land Co. of 
Florida v. Getty (C. C. A. 5) 15 F.(2d) 942, 943; Lyons v. Reinecke, Collector 
(C. C. A. 7): 10 F.(2d) 3, 6; Wilkinson, Collector v. Mutual Bldg. & Sav. Ass’ 
(C. C. A. 7) 13 F.(2d) 997, 998; Laubenheimer et al. v. Factor (C. C. A. 7) 
61 F.(2d) 626, 630. 

What the plaintiff actually urged upon the court below was: 

1. That the policy originally took effect on November 30, 1917, the date of 
delivery, instead of November 15, 1917, the date of the policy, and that therefore 
the last quarterly premium was due not on May 15, 1931, but on May 30, 1931 

2. That there had been two previous lapses, followed by reinstatements, and 
that the reinstatements of the policy were in effect new contracts and_ not 
restorations of the old contract, so that the premiums paid upon reinstatement 
should not be applied toward making good previous defaults, but for carrying 
the new policies forward. 

3. That the antidiscrimination statute of Missouri, section 5729, Revised 
Statutes, Missouri, 1929 (Mo. St. Ann. § 5729, p. 4369), which provides: “No 
life insurance company doing business in this state shall make or permit any 
distinction or discrimination in favor of individuals between insurants (the 
insured) of the same class and equal expectations of life in the amount or 
payment of premiums or rates charged for policies of life or endowment insur- 
ance, or in the dividends or other benefits payable thereon, or in any other of 
the terms and conditions of the contracts it makes; * * *” did not permit the 
company in its policy to make any distinction in the options available in case 
of default in payment of premiums between an insured who had borrowed upon 
his policy and one who had not. , 

With respect to alf of these questions, our views are in accord with those o! 
the court below. ; 

[5] The dates when premiums fell due were those agreed to by the parties 
in the policy, and were therefore binding upon them. New York Life Ins. Co. 
v. Silverstein (C. C. A. 8) 53 F.(2d) 986, 989; Sellars v. Continental Life Ins. 
Co. (C. C. A. 4) 30 F.(2d) 42, 44-45; McCampbell v. New York Life Ins. Co. 
(C. C. A. 5) 288 F. 465, 468, 469; McConnell v. Provident Savings Life Assur 
Soc. of New York (C. C. A. 6), 92 F. 769, 771-772; Whitney v. Union Central 
Life Ins. Co. (C. C. A. 8) 47 F.(2d) 861, 864-866. ' 

[6] Under the terms of the policy, reinstatement restored the old policy and 
did not create a new one. Business Men’s Assurance Co. of America v. Scott 
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A. 8) 17 F.(2d) 4, 6, 7; Travelers’ Ins. Co. v. Ziegler (Tex. Civ. App.) 

1115, 1116, 1117. See also, New York Life Ins. Co. v. Statham 

93 U. S. 24, 31-33, 23 L. Ed. 789. Any other rule as applied to level 

eremium life insurance would be legally unsound and actuarially absurd. It 

would disturb the basis for all calculations as to premiums and benefits, and give 

} those who defaulted and subsequently reinstated, a distinct advantage over 
those who paid their premiums as they fell due. 

[7] The purpose of the antidiscrimination statute is to secure to the pur- 
hasers of life insurance, of the same age and condition of health, equality of 
treatment with respect to premiums and coverage, to prevent rebates being given 
nd favoritism being shown, and, generally, to secure to those who buy insurance 
he coverage which the premiums actually paid entitled them to receive. Such 
statutes are not intended to prohibit the companies from writing policies which 
contain inducements to all policyholders alike to refrain from borrowing upon 
their policies, or which make some uniform distinction otherwise lawful between 
those who borrow and those who do not. 


The result of the trial was due to what we must now regard as an 
erroneous constructions of section 5741 by the Courts of Appeals of Missouri. 
The appellant was not at fault in failing to urge upon the court below an inter- 
pretation of section 5741 at variance with that which had been adopted by the 
state courts. It would, under the law as then understood, have been futile for 
er to have done so. It is now clearly apparent, however, that a wrong result was 
reached, and that an affirmance would make a final judgment which we now 
know cannot be justified under the law. In a broad sense, the question of the 
validity of the provision of the policy providing for a reduced amount of 
extended insurance after lapse, in view of the Missouri statutes, was before the 
court below. In directing the verdict, the court said, speaking of the options 
wailable under the contract in case of lapse: 

‘The insured is entitled to one of the following options:’—so reads the 
‘ontract, and those three options are: First, the cash surrender value; second, 

have the insurance continued for a reduced amount of non-participating paid-up, 
endowment insurance—that is continued for the full period of the policy, the 
‘ull life of the policy; third, to have the insurance continued for its original 
mount as term insurance: that is to say for such period as the cash surrender 
value would purchase. 

“Now if that is all that there was here in this contract it would seem to me 
that it couldn't very well be argued that the plaintiff, having rejected the first 
and second options and having elected the third, would not be entitled to recover 
the full amount of the contract since there is no question that $36.00 would 
vay for the full amount of the contract for a period longer than that which 
lapsed from the time of default to the date of the death of the insured. I 
ay if there were nothing else here than I have summarized, but there is some- 
thing else here. 

“Any indebtedness to the Company under this policy will be deducted from 
the cash value and such indebtedness will also reduce the amount of paid-up 
nsurance or the amount continued as term insurance, and any period of endow- 
ment payable to the end of the endowment term, in such proportion as the 
ndebtedness bears to the cash value at the due date of premium in default.’ 

“If that provision of the contract is binding on the parties, is valid, then 
ll that is due the plaintiff here is $194.00 and some cents, which has been 
tendered to the plaintiff and there has been an offer that judgment may be 
taken in that amount. That is, the provision, the one I have just read, is the 
provision to which these parties agreed when this contract was entered into and 
they ought to be bound by the contract into which they entered. Of course they 
ight not to be bound by any provisions of the contract which are invalid, which 
re void, which are not in effect because invalid.” 

___ The court then discussed section 5729, R. S. Missouri, 1929 (Mo. St. Ann. $° 
729, p. 4369), urged by Mrs. Trapp against the validity of that provision of the 
policy. The court did not and under the circumstances necessarily would not 
onsider section 5741. It is, however, referred to in parts of depositions offered 
by the defendant, which show that, under the method of computation provided 
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by that section, there would have been available for the purchase of extended 
insurance no amount whatsoever. 

The judgment is reversed and the case remanded for further proceedings no} 
inconsistent with this opinion. 


BRADLEY v. PRUDENTIAL INS. CO. OF AMERICA. No. 7351. 
Circuit Court of Appeals, Ninth Circuit. May 14, 1934. 
70 Federal Reporter (2d) 988. 
1. INSURANCE. 

Evidence showed as matter of law that employee was discharged, terminating 
insurance under group policy, notwithstanding employer erroneously withheld future 
premium, where refund thereof was subsequently attempted by employer and con- 
sented to by employee. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Unambiguous insurance policies must be enforced like other contracts accord- 
ing to terms used. 

(For other cases, see Insurance, Dec. Dig. § 146]1].) 

3. INSURANCE. 

Provision in group policy terminating insurance on cessation of — insured’s 
employment being unambiguous and of essence must be enforced. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Frank H. Kerrigan, Judge. 

Action by Della M. Bradley against the Prudential Insurance Company 
America. From a judgment on a directed verdict for defendant, plaintiff appeals 

\ firmed. 


Marvin B. Sherwin and Clifton Hildebrand, both of Oakland, Cal., for appell- 
ant. 

F. Eldred Boland and Knight, Boland & Riordan, all of San Francisco, Cal, 
for appellee. 

Before Wilbur and Garrecht, Circuit Judges, and Norcross, District Judge 

Wicsur, Circuit Judge. 

This appeal is from a judgment on a directed verdict for the appellee insur 
ance company. 

On June 1, 1928, appellee executed and delivered to Pullman, Inc., a policy ot 
group insurance whereby appellee insured the lives of the employees of the Pull 
man Company who applied therefor for a period of one year on payment of a 
premium based upon the total number of employees insured thereunder and at a 
rate variable with the age of each of such employees respectively. This policy was 
renewed from year to year and was in full force and effect on the 28th day of May 
1932. The “master policy” was issued to the Pullman Company as employer and 
certificates of insurance were issued to those employees desiring insurance under 
the policy. The premium for the policy was paid to the insurer by the employer 
which deducted from the pay of each insured employee a portion of the premium 
on the insurance for such employee. 

On November 21, 1930, Ralph W. Bradley, then an employee of the Pullman 
Company at Oakland, Cal., became insured under this policy and received tw’ 
certificates of insurance in which his mother, appellant herein, was beneficiary. On: 
of these certificates was for the sum of $1,500 payable in the event of the death ot 
the insured during the term of the policy and certificate, and the other was for th 
sum of $1,500 payable in the event that such death of the insured resulted from 
external violence and accidental means. Each of these certificates was increased on 
January 1, 1932, to the sum of $1,650. 

The policy of group insurance issued to the employer contained a provision, 
among others, as follows: ed 

“Irrespective of any other mode of termination, the insurance upon the life o! 
any person insured hereunder shall cease and determine upon termination of the 
employment of such person with the employer, except that at the option of tn 
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employer employees temporarily laid off, upon leave of absence, or temporarily dis- 
abled, shall during such periods be considered as being in the employ of the 
employer. The employer shall enter upon the record of employees that date when 
the insurance upon any employee terminated. Such entry by the employer of any 
termination of insurance shall be satisfactory evidence that such insurance has ter- 
minated, and shall release the company [the defendant] from all claims on account 
of the insurance so terminated, except as to the right of conversion as herein pro- 
vided.” 

For some time prior to March 27, 1932, Ralph Bradley, due to lack of business 
‘i his employer, had worked only at intervals and reported for work when notified 
ty his employer. His last work was performed on March 27, 1932, during the 
ourse of which he asked to be excused on account of illness. He reported for 
york again on March 29, 1932, at which time the evidence shows he was discharged 
‘or malingering. He did not, however, receive his pay at that time but was paid 
n April 10, 1932, the regular pay day. This delay is explained by the fact that the 
time cards of the employees were sent in to the home office of the company in 
Chicago, Ill., where they were audited and the pay checks were issued. The sum 
‘f $2.20 was deducted from his pay check to cover the portion of the premium 
hargeable to him on his insurance for the month of April. The bookkeeping 
lepartment of the home office, by which the pay checks had been issued, upon 
receiving a report of Bradley’s discharge, issued a refund check for $2.20 payable 

him to cover the premium that had been erroneously deducted from his pay 
check for March. This refund check was forwarded to the company’s office in 
Jakland, Cal., and Bradley was informed the refund check was being held for 
im and he was asked to surrender his group insurance certificates, which he 
promised to do but failed to do. 

On May 26, 1932, while diving into the Oakland estuary, Ralph Bradley broke 

vertebra in his neck as a result of which he died on May 28, 1932. Action 
as subsequently brought on his two insurance certificates. 

[1] The District Court directed a verdict for appellee insurance company on 
the ground that the uncontradicted evidence clearly showed that Ralph Bradley had 
een discharged on March 29, 1932, and that under the above-quoted terms of the 
policy the insurance terminated at the time of discharge. Appellant contends there 
was a conflict in the evidence regarding the discharge of the insured on March 29, 
1932, arising from the inferences to be drawn from the fact that ordinarily 
mployees who have been discharged are paid immediately and in the case at bar 
the insured was not paid on March 29, 1932, but on April 10, 1932, the regular pay 
lay for employees of the Pullman Company, and also from the fact that his portion 
{ the premium on his insurance for the month of April was deducted from his 
pay. These inferences are completely overcome by the direct evidence introduced 
y the appellee to the effect that Ralph Bradley was discharged on March 29, 
1932, and that the premium had been erroneously deducted and a refund thereof 
had been attempted and consented to by the insured. No evidence was intro- 
luced by appellant to contradict this clear and unequivocal testimony given by 
ippellee’s witnesses. 

|2, 3] Policies of insurance, where the terms are clear and unambiguous, 
nust be enforced like other contracts according to terms which have been used 
therein by the parties. Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. 
‘t. 230, 76 L. Ed. 416; New York Life Ins Co. v. Gist (C. C. A. 9) 63 F.(2d) 733; 
\schenbrenner vy. U. S. Fidelity & Guaranty Company, decided April 2. 1934 
U.S.) 54S. Ct. 590, 78 L. Ed. . The provision in this policy of group insur- 
ice that irrespective of any other mode of termination, the insurance upon the 
ife of any person insured thereunder shall cease and determine upon termina- 
tion of the employment of such person with the employer is clear and unam- 
biguous and being of the essence of the contract must be enforced. Leach v. 
Metropolitan Life Ins. Co., 124 Kan. 584, 261 P. 603; Peques v. Equitable Life 
Assur. Soc. (Mo. App.) 57 S.W.(2d) 705; Kowalski v. Aitna Life Ins. Co., 266 
Mass. 255, 165 N. E. 476, 63 A. L. R. 1030; Thull v. Equitable Life Assur. Soc., 
4 Ohio App. 486, 178 N. E. 850; Etna Life Ins. Co. v. Carroll (Ark.) 65 
S.W.(2d) 25. 

Under the evidence in the case at bar it was the duty of the trial court 
upon appellee’s motion to direct a verdict for appellee. It is unnecessary to 
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discuss the other contentions of appellant which we have examined and found 
without merit. 
Judgment affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. WINN. No. 7331 
Circuit Court of Appeals Ninth Circuit. May 31, 1934. 
71 Federal Reporter (2d) 126. 
1. INSURANCE. 


Washington law governed in action on Washington resident's life policies 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

2. INSURANCE. ; 

Whether answers in application for life policies were falsely made with intent 
to deceive held jury question (Rem. Comp. Stat. Wash. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 668]6].) 

3. INSURANCE. 

Circumstances surrounding insured and medical examiner held for jury it 
determining whether insured answered falsely intending to deceive (Rem. Comp 
Stat. Wash. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 668{6].) 

4. INSURANCE. 

Evidence warranted finding that insured, even if incorrectly answering ques- 
tions of medical examiner, did not intend to deceive (Rem. Comp. Stat. Wash 
§ 7078). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Insurer held bound to establish by clear convincing evidence defense 
fraudulent misrepresentations in application for life policies (Rem. Comp. Stat 
Wash. § 7078) 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Answers in application for life policies should receive liberal interpretation 
favoring insured where insurer clainis misrepresentations (Rem. Comp. Stat 
Wash. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 291{1].) 

7. INSURANCE 

Medical testimony, including testimony of doctor performing autopsy show- 
ing that discase immediately causing death existed for relatively short time and 
contradicting insurer's testimony that insured had certain disorders and fraudu- 
lently concealed existence thereof, held admissibk especially where insurer intr . 
duced autopsy report 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

8. INSURANCE. 

Whether application for life policies, stating that insured had not beer 
attended” by physician constituted attempt to deceive, where insured had con- 
sulted several physicians, /ield for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

9. INSURANCE. 

In determining whether application for life policies stating that insured 
had not been attended by physician constituted attempt to deceive, attendance 
by physician for any slight temporary complaint held properly excluded from 
jurv'’s consideration under evidence. 

Evidence show ed that first two physicians consulted by insured tnade 
tentative diagnosis, based on objective tests, of certain diseases or dis- 
orders; that insured knew that scientific instruments of precision 
negatived such diagnosis, and insured took no treatments from = such 
physicians; and that another doctor subsequently consulted by insured 
convinced him that his disorders were temporary and not serious 


(For other cases, see Insurance, Dec. Dig. § 655{[2].) 
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10. INSURANCE. 

Medical examiner's knowledge of fact, not mentioned in application for life 
policies, that insured had becn consulting with certain physician and had been 
X-rayed by another, held properly considered by jury in determining whether 
insured answered falsely intending to deceive (Rem. Comp. Stat. Wash. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

12. INSURANCE 

Ordinarily, insured’s intent to deceive in misrepresenting past illnesses in 
application for life policies is jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Washington, Northern Division; Edward E. Cushman, Judge. 

Action by Bertha L. Winn against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bundy & Swale, of Seattle, Wash., for appellant. 

Lawrence Bogle, Cassius E. Gates, and Claude E. Wakefield, all of Seattle, 
Wash., for appellee. 


VALENTI v. PRUDENTIAL INS. CO. OF AMERICA. No. 9751. 
Circuit Court of Appeals, Eighth Circuit. May 1, 1934. 
71 Federal Reporter (2d) 229. 
2 INSURANCE. 


Parties in absence of statutory limitation, may gontract as to risks for which 
insurer will be liable. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. INSURANCE. 

Where insurer issued circular which became part of industrial life policies and 
granted accidental death benefits except on lapsed policies running under 
extended insurance, insurer /ie/ld not liable for such benefits on lapsed policies 
under state statute providing that extended insurance should be such as is 
specified in policy, if not less than face amount insured thereby; “face amount” 
being face values specified in policies plus dividend additions postdating lapse, 
and exclusive of accidental death benefits (Mo. St. Ann. § 5741, p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4. INSURANCE. 

Character of covenants of life insurance contract depends on statutes of 
state where made. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

5. INSURANCE. 

In action on industria! life policies payable to insured’s administrator or, 
it insurer’s option, to person paying burial expenses, recovery properly accrued 
)insured’s father as administrator rather than individually. 

(For other cases, see Insurance, Dec. Dig. § 583[2[.) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Missouri; Merrill E. Otis, Judge. 

Action by Ben Valenti, individually, and as administrator of the estate of 
Nick Valenti, deceased, against the Prudential Insurance Company of America. 
Judgment for defendant (1 F. Supp. 993), and Lucille Valenti, as administratrix 
f the estate of Ben Valenti, deceased, and as administratrix of the estate of 
Nick Valenti, deceased, appeals. 

Affirmed. 

Julius C. Shapiro, of Kansas City, Mo. (Frank Benanti and William Good- 
man, both of Kansas City, Mo., on the brief), for appellant. 

Kenneth E. Midgley, of Kansas City, Mo. (William C. Michaels, Roy P. 
Swanson, and Albert L. Reeves, Jr., all of Kansas City, Mo., Ralph W. Hyatt, 
of Newark, N. J., and Meservey, Michaels, Blackmar, Newkirk & Eager, of 
Kansas City, Mo., on the brief), for appellee. 

Before Gardner, Sanborn, and Van Valkenburgh, Circuit Judges 


t 
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VAN VALKENBURG, Circuit Judge. 

This is a suit in two counts to recover upon two policies of life insurance 
commonly known as industrial insurance, issucd by appellee to one Nicola 
Valenti, now deceased. The first policy, numbered 55,630,299, was issued under 
date October 23, 1922, stipulating as its premium a weekly payment of 20 cents 
and the face amount of the insurance as $404. The second policy, numbered 62. 
199,633, was issued under date December 29, 1924, providing for a weekly payment 
of 45 cents, and for a face amount of $603. As stated in the agreed statement of 
facts: “Under date of November 26, 1928, defendant issued an announcement by 
a circular styled ‘Double Insurance for Death by Accidental Means’ without 
increase in premium rate or extra cost in connection with all of its weekly 
premium industrial policies, announcing also in said circular that a similar pro- 
vision would be included in its weekly premium industrial policies issued on and 
after December 10, 1928, without any increase in premium rate; that a copy of 
said circular is hereto attached, marked ‘Exhibit C,’ and made a part of this stipu- 
lation, for consideration in its entirety.” 

The circular in question contained, as a condition of the additional coverage 
for accidental death, the toilowing provision: “Upon receipt of due proof that 
the insured after attainment of age 15 and prior to the attainment of age 70, 
has sustained bodily injury, solely through external, violent and accidental 
means, occurring after the date of the policy (but in no case prior to December 
10, 1928) and resulting in the death of the insured within ninety days from the 
date of such bodily injury while the policy is in force, and while there is no 
default in the payment of premium, the company will pay in addition to any 
other sums due under the policy and subject to the provisions of the policy an 
accidental death benefit equal to the face amount of insurance stated in the 
policy less the amount of any disability benefit which has become payable under 
the policy on account of the same bodily injury.” Valenti was between the ages 
specified. 

The circular contained also the following condition: “Not only will this 
affect new policies issued from now on, but it also will be granted to existing 
industrial policies as to accidents, as defined, occurring on and after December 
10, 1928, while the policies are in force. (Not granted on lapsed policies running 
under extended insurance or on paid-up policies issued to replace policies that 
have elapsed.)” 

On or about March 13, 1931, at Kansas City, Missouri, Nicola (commonly 
called throughout record and briefs as “Nick”) Valenti “sustained bodily injury 
solely through external, violent and accidental means, to-wit, gun-shot wounds 
inflicted by a third party unknown, which resulted immediately in his death.” 
At the time of his death, no premiums had been paid upon said policies, or either 
of them, since June 16, 1930, and they were in effect only by virtue of statutory 
provisions applicable thereto whereby the insurance, to the face amount insured 
by said policies, was extended for respective terms expiring October 12, 1933, 
and June 1, 1934. 

Nick Valenti left surviving him his father, Ben Valenti, and a son aged four 
vears. October 10, 1931, Ben Valenti, as custodian of the minor son of Nick 
Valenti, and claiming to be “equitably entitled to the proceeds of the policies,” 
brought suit against appellee in the circuit court of Jackson county, Missouri 
In his petition he sought to recover, in addition to the face amount of the insur- 
ance hereinabove and in the agreed statement of facts stated, a like amount for 
accidental death, together with 10 per cent. of the principal sum for vexatious 
delay and attorneys’ fees aggregating $750. 

_ The case was removed to the District Court for the Western District of 
Missouri because of diversity of citizenship. In both policies appellee agreed 
to pay the insurance therein specified “to the executors or administrators of the 
insured,” or, at ‘its option, “to any person appearing to said. company to be 
equitably entitled to the same by reason of having incurred expenses on behalf 
of the insured for his or‘her burial.” Accordingly, at the outset, appellee, con- 
ceiving itself to be liable for the face of the policies as set out in the statement 
of facts, in view of the allegations of Ben Valenti, as stated in his original 
petition, that he was the person, as father, who “has incurred the burial expenses 
of the deceased,” tendered to Ben Valenti the sum of $1,070.54, being the said 
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iace amount of the policies, together with all paid-up additions thereto by reason 
{ dividends which had accrued at that time. This tender was refused. 
Thereafter Ben Valenti procured his appointment as administrator of the 
estate of Nick Valenti, deceased, and, upon application, was authorized to amend 
his petition by adding his name as such administrator as a party plaintiff, alleg- 
ng that “plaintiff, in his personal and in his representative capacities, is the 
nly person entitled to the proceeds of the policies of insurance sued on herein.” 
lhis amendment, so authorized, was duly made by interlineation. 

Appellee by its answer denied liability for the aldditional amount claimed for 
accidental death, and for any amount except the face amount of the policies 
with all paid-up additions thereto by reason of dividends, which it again tendered 
_this time to Ben Valenti as administrator, and in the sum of $1,076, computed 
to that date. This tender also was refused, and was paid into the registry of the 
court upon filing of the amended answer. In that answer appellee alleged, in 
view of the premises, that Ben Valenti, as an individual, had no capacity to main- 
tain this action to recover the proceeds of the policies, and that appellee stood 
released by virtue of its tender to him as administrator. 

\t the trial a jury was waived, the court found the facts to be as stipulated 
by the parties in the agreed statement of facts filed in the case, and announced, 
-mong others, the following conclusions of law: 

“|, Under the law and the facts stipulated by the parties hereto, and in view 
i the fact that the defendant has paid to the clerk of this court the sum of 
$1,076.00 under the provisions of its answer, the judgment must be for the 
defendant as to both counts of plaintiff's petition. 

“2. There was no vexatious refusal to pay in this case on the part of the 
lefendant. 

“3. The amount of $1,076.00 paid by defendant to the clerk of this court is 
payable to Ben Valenti, administrator of the estate of Nick Valenti, deceased, 
ind not to Ben Valenti in his individual capacity. 

“4. The provision contained in the accidental death provision added to the 
jolicies here involved under date of December 10, 1928, to the effect that the 
accidental death provisions were applicable ‘while the policy is in force and 
while there is no default in the payment of premiums’ are valid and legal and 
i binding limitation upon the applicability of said provisions. The accidental 
leath benefits under the policies were not payable on the date of the death of 
Nick Valenti because at that time there had been and remained default in the 
payment of premiums due on and after June 23, 1930, and said policies were at 
the time of the death of said Nick Valenti running under extended insurance.” 

Pending appeal, Ben Valenti died, and this appeal is prosecuted by appel- 
lant Lucille Valenti, as administratrix of the estate of Ben Valenti, deceased, 
and as administratrix of the estate of Nick Valenti, deceased. When the case 
was first submitted to this court, at the November term, 1933, appellant had 
presented no bill of exceptions, and applied for an order granting leave to file, 
nune pro tune, a supplemental transcript of the record. This application was 
granted and such supplemental transcript has been filed, containing an order 
and judgment setting out again the agreed statement of facts stipulated by 
counsel, which agreed statement was adopted and found by the trial court as 
the facts in the case, the court’s conclusions of law, and conclusions of law 
requested by both parties at the close of the trial. This supplemental transcript, 
filed approximately one year after the entry of judgment in the District Court, 
is evidently intended to supply a bill of exceptions if such, upon the record, 
should be deemed necessary and proper. It is at least doubtful if this supple- 
mental transcript can be made to discharge such a function, and appellee moves 
io strike it from the files. In the view we take of the case, however, we find it 
unnecessary to dwell upon this phase of the controversy. 

|2, 3] It is clear that, in the absence of statutory limitation, parties to insur- 
ance contracts may contract for what risks the insurer may or may not be li- 
able. Great Southern Life Ins. Co. v. Jones, supra; Kirkby v. Federal 
Life Ins. Co. (C. C. A. 6) 35 F.(2d) 126. And it is equally clear 
that, under the facts before us, appellee is not liable for double indemnity, 
absent controlling statutory provision to the contrary. That controlling statute 


1 


is section 6151 as amended (now section 5741 R. S. Mo. 1929). Under the head- 
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ing “Life insurance policies not to be forfeited or become void, when,” it pro- 
vides for the same rules of commutation as in the original statute, and provides 
that the balance arrived at “shall be taken as a net single premium for tempo- 
rary insurance (extended insurance).” Then comes the significant change: “The 
amount of such temporary insurance shall be such as is specified in the policy, 
but never less than the face amount insured by the policy.” It will be observed 
that section 5741 does not provide, as did the statute before amendment, that 
the net value of the policy shall be a premium to carry on the insurance “for the 
full amount written in the policy,” and this leaves the parties free to stipulate 
as to the form of extended insurance, as this court held, in the Rositzky Case, 
could be done under the Oklahoma statute. Judge Otis, from whose decision in 
the District Court this appeal is taken, was likewise the trial judge in the Ro- 
sitzky Case, and his judgment in the latter case was affirmed by this court. In 
his memorandum opinion in the case before us he says: “The reliance of the 
plaintiff in this case has been on the decision of the Court of Appeals for the 
Eighth Circuit in New York Life Insurance Company v. Rositzky, 45 F.(2d) 758, 
760, and on the decision of this court in the same case. Clearly, however, there 
is a most significant distinction to be drawn between the applicable statute 
(section 6151, R. S. Mo. 1919) in the Rositzky Case and the applicable statute 
here. The statute in that case provided that the temporary or extended insur- 
ance should be “for the full amount written in the policy.” The statute applicable 
here provides for temporary or extended insurance as fixed by the terms of the 
policy unless that amount shall be less than the face amount of the policy. I 
consider that the Rositzky Case is of no value in the decision of this case. The 
parteis here are bound by the terms of the contract. In no way are those terms 
inconsistent with any Missouri statute. They are not, therefore, made void by 
any such statute.” 1 F. Supp. 993, 994. 

Thé policies in terms specify the face amount of temporary or extended in- 
surance, and provide that the temporary or extended insurance payable under the 
policies shall not include any accidental death benefits. The circular providing 
such accidental death benefits had hecome a part of the policies. When the whole 
contract, made up of the original policies and the circular, is read together, 
giving full effect to all its terms, it is seen that the face amount of the insur- 
ance at the time of decedent's death is the face values specified in the policies 
plus dividend additions subsequent to the date of lapse, and exclusive of accidental 
death benefits. Inasmuch as there was no increase of premium when the accidental 
death benefit was added, 1t was of increased importance that payment of that 
premium should be exacted, and that the application of such benefits should be 
limited accordingly. 

In their criticism of the holding in the Rositzky Case, counsel for appellee in 
their brief have announced the folowing: 

“The original non-forfeiture statutes in Missouri were enacted when ‘life 
insurance companies’ could only issue ordinary life policies or other insurance 
subject to be valued by mortality tables, and the language of the statutes must be 
read in light of that fact. The non-forfeiture statutes were intended to apply only 
to ordinary life or endowment insurance which has a net value. 

“When the powers of Efe insurance companies were broadened in 1889 to 
permit them to insure against death by accident, it was done on condition that such 
insurance be made a separate department of the life insurance company’s business, 
and the non-forfeiture statutes were not broadened to apply to accidental death 
insurance.” 

It is stated that the Missouri state courts have never held that accidental death 
benefits are carried on extended insurance. A number of decisions from other 
states are cited in support of these views. Orr v. Prudential Ins. Co., 274 Mass 
212, 174 N. FE. 204, 72 A. L. R. 872; Inter-Southern Life Ins. Co. v. Omer, 238 
Ky. 790, 38S. W. (2d) 931: Johnson y. Central Life Assurance Society, !87 Minn 
611, 246 N. W. 354; Johnson vy. Royal Union Life Ins. Co., 187 Minn. 621, 246 
N. W. 358. Of course, decisions in individual cases must necessarily varv with 
the provisions of the statutes by which such cases are governed. : 

The following additional observations are pertinent with respect to accident 
coverture grafted upon ordinary life policies: This court, in Mutual Reserve Life 
Insurance Co. v. Roth, 122 F. 853, commenting upon a similar Missouri non-forfeit- 
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ure statute, held: “Rev. St. Mo. 1879, § 5983, which provides that no life insurance 
policy on which two full annual premiums have been paid shall become forfeited by 
reason of the nonpayment of premium thereon, but that in such case three-fourths 
of the net value of the policy, less any indebtedness of the holder, shall be applied 
as a single premium to extend the insurance, was enacted with special reference to 
that class of policies termed ‘ordinary life’ or ‘endowment,’ where the premium 
remains fixed or level during the lifetime of the insured, or so long as premiums 
are payable, which gives such policies an actual net value after the payment of a 
few premiums; and it cannot be applied to policies or benefit certificates issued 
on the assessment or natural premium plan, on which the assessments are limited 
to such sum as is necessary to cover the actual cost of insurance from one renewal 
period to another, and which therefore have no accumulated or actual net value.” 

[4] And further, speaking of such nonforfeiture statute, the opinion says: “It 
(the statute) was framed, we think, on the assumption that the premiums on ordi- 
nary life and endowment policies are fixed at a rate which gives them an actual net 
value, or a reserve after the payment of a few annual premiums.” 

This distinction we think holds good in the instant case. In ordinary life insur- 
ance agreements, where the insurance is against death from whatsoever cause, the 
expectancy of the insured is determined by mortality tables and interest rate, and a 
reserve is built up behind the premium charged, so that a fund may be accumulated 
for the payment of the loss when the expectancy is reached, and a value for ex- 
tended insurance in case of default after the payment of a prescribed number of 
premium payments. Not so with accident insurance which is without any reserve 
or net value built up to meet each particular loss. While under R. S. Mo. 1889, 
art. 2, c. 89, § 5811, life insurance companies were permitted to include an indemnity 
against death by accident, it was expressly provided that “such accident insurance 
shall he made a separate department of the business of the life insurance company 
undertaking it.” It is, therefore, inferable that some part of the premium ex- 
acted must be allocated to tie accident department, as of the nature of term 
insurance; otherwise, in the absence of reserve, the insurer has no protection 
against the potential loss. It is pointed out by counsel for appellee that the 
subject matter of the suicide statutes, so called, can be applied to any and all 

| of life insurance. Suicide is not an accident in the sense employed in 
classification; and cases bringing suicide within the provisions of non- 
statutes have no necessary application to accident insurance, even 
ugh the accident indemnity, with qualification, be included in an ordinary 
insurance policy. These considerations emphasize the reasonableness and 
importance of the express qualification in the circular that the indemnity for 
accidental death should apply only when there is no default in premium. We 
fully concede that the character of the covenants of a contract for life insurance 
depends upon the statutory law of the state where made. American Surety Co. 
v. Bankers’ Savings & Loan Association (C. C. A. 8) 67 F.(2d) 803. But policy 
contracts « i this serious nature should not be impaired unless the plain wording 
of the statute, properly construed, so ce: mpels. 

It is also pointed out that the circular granting accidental death benefits was 
issued November 26, 1928, and became a part of the policies in suit as of that 
| Premiums were paid oily until June 16, 1930, or for a period, approximate- 
y, of but one vear and six months after the policies contained the accidental 
death feature. It is therefore urged that, for this additional reason, the non- 
forfeiture statutes are not applicable to such accidental death benefits. While 
this proposition is not without force, we deem it unnecessary to give it more ex- 

led consideration in the decision of this appeal. 

[5] The recovery under the facts in this case properly accrued to Ben 
Valenti, administrator of the estate of Nick Valenti, deceased, and not to Ben 
Valenti in his individual capacity. 

For the reasons herein stated the judgment below should be affirmed, and 

rdered 
rdner, Circuit Judge, concurs in the result. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. FREY. No. 7297, 
Circuit Court of Appeals, Ninth Circuit. June 4, 1934 
71 Federal Reporter (2d) 259. 
1. INSURANCE. 

Where contract of life insurance was made in California, that application 
‘tated that payment of first premium was condition precedent to  effectuating 
insurance held not to invalidate policy which acknowledged receipt of first. pre- 
mium though premium was in fact unpaid, in view of statutory provision making 
acknowledgment of receipt of premium conclusive evidence of its payment (Ciy 
Code Cal. § 2598). 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

2. INSURANCE. 

Where neither policies nor application therefor made execution of written 
acceptance of policies by insured condition te their becoming effective, beneficiaries 
aud insured who did not know that agent’s authority to deliver policies was 
limited to delivery upon insured’s written acceptance thereof were not bound by 
limitations. E 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

3. INSURANCE. 

In action on life policies, whether insured was in good health at time of 
delivery of policies to insured as required by application for insurance held for 
jury. 

Evidence was conflicting as to whether insured who died of acute 
dilation of heart, chronic myocarditis, and coronary sclerosis with occlu- 
sion within two months of issuance of policies was in good health at time 
policies were delivered to insured. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4+. INSURANCE. 

Terms “good health,” “illness,” and “disease” in application for insurance 
must be considered, not in light of scientific technical definition, but in light of 
msured’s understanding in connection with which terms are employed in exam- 
ination. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

INSURANCE. 

“Continued good health” is relative term manifestly relating to representa- 
tions made by insured in application and medical examination as to his health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

6. INSURANCE. 

In absence of fraud, misrepresentation, or concealment, condition in applica- 
tion for life insurance requiring delivery of policy to insured while in continued 
good health is fulfilled by delivery while insured is in same state of health as at 
time of application and physical examination. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

7. INSURANCE. 

Life policies returned to soliciting agent of insurer for auditing purposes 
only could not be canceled by insurer without consent of insured. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of California, Southern Division; Frank H. Kerrigan, Judge. 

Action by Herbert E. Frey against the Mutual Life Insurance Company of 
New York. From an adverse judgment, defendant appeals. 

Affirmed. 

F. Eldred Boland and Knight, Boland & Riordan, all of San Francisco, Cal., 
for appellant. ‘ 

Norman A. Eisner and Carl R. Schulz, both of San Francisco, Cal., for 
appellee. 

3efore Wilbur and Sawtelle, Circuit Judges, and Norcross, District Judge. 

Wisur, Circuit Judge. 
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The jury returned a verdict in favor of appellee on two $10,000 insurance 
policies issued by appellant insurance company on the life of Walter E. Frey, 
deceased. Appellant has appealed from the judgment entered thereon. Appellee 
is the beneficiary named in one of the policies and is the assignee of the other 
policy. Action was also brought on three other policies of insurance on the life 
of Walter E. Frey dated June 1, 1932, but the judgment on these was in favor 
of appellant and no cross-appeal has been taken. We need not therefore consider 
them. 


On March 4, 1932, Walter E. Frey made written application to appellant for 
three policies of insurance on his life as follows: $35,000 payable to San Fran- 
ssco Milling Company as beneficiary, $10,000 payable to Selma Steventon, a sister, 
as beneficiary, and $10,000 payable to Herbert E. Frey, a brother, as beneficiary. 
The insured reported to Dr. Allen, appellant’s physician, for a medical examina- 
tion on March 5, 1932, and was found to be in good health, and Dr. Allen so 

epo rted to appellant. Appellant refused to issue the policy for $35,000 payable 
to the San Francisco Milling Company, but issued the two $10,000 policies which 
were forwarded to its San Francisco office. However, before they were delivered 
to the insured, he notified appellant that he contemplated making flights in a 
private airplane and appellant therefore recalled the policies. After the insured 
agreed to confine his flying to regular commercial air lines with licensed pilots, 
between definitely established airports, appellant decided to accept the risk and 
the policies were again sent to appellant’s San Francisco office for delivery to 
the insured, but attached to the policies was a rider to the effect that the policies 
would be ineffective if insured made any flight in a private airplane within a 
year from the date of the policies. The pclicies when first sent to the manager 
of the San Francisco office were accompanied by a letter referred to in the 
record as Exhibit J directing that the policies be not delivered until the insured 
had signed a written acceptance thereof in the form contained in Exhibit J. 
Mr. Murray, appellant’s cashier, testified that: “The yellow slips introduced as 
defendant’s Exhibit ‘J’ have reference to the policies that were returned to the 
ompany. About April 8, 1932, new policies were sent out by the company accom- 
panving defendant’s Exhibit ‘G.’ Those were the policies I turned over to Mr. 
Steinfeld after I received them in San Francisco.” Exhibit G did not repeat the 
directions contained in Exhibit J but merely stated that delivery was subject to 
applicant’s written acknowledgment of the clause regarding flights in a private 
plane. This acknowledgment was signed by the insured. When these policies 
vere received at appellant’s San Francisco office, Mr. Steinfeld, the soliciting 
went, gave his personal checks to Mr. Murray for the net premiums, that is, 
the total premiums less his commissions and received from him the two insurance 
olicies together with appellant’s receipt in full for the premiums. Steinfeld 
delivered these policies together with the receipt of Selma Steventon, one of the 
bneficiaries, at the office of the San Francisco Milling Company on or about 
\pril 11, 1932, stating to her at the time of delivery that he had paid the pre- 
miums thereon to the company. “Yellow slips” (Exhibit J) containing the written 
acceptance of the policies were not signed by the insured nor by the beneficiaries. 
Both Selma Steventon and Herbert E. Frey, who were present at the time Stein- 
feld left the policies with them, testified that they had not seen the “yellow slips” 
ind that they were not asked to sign them. Steinfeld did not collect the premiums 
rom the insured or beneficiaries and two or three days later, without notice to 
the insured or the beneficiaries, he stopped payment on the checks he had given 
appellant for the premiums. When the policies were delivered they were placed 
the office safe of the San Francisco Milling Company by Selma Steventon 
vhere they remained for about six weeks. On April 16, 1932, two days after 
“einfeld had stopped payment on his checks, he wrote to Herbert E. Frey, one 
| the heneficiaries, the appellee herein, stating: “As you know, you have a receipt 
trom the company for the full first year’s premiums on these policies and I trust 
‘ou will be able to secure for me the [San Francisco Milling] company’s note for 
the total amount, so that we may proceed to get some more insurance issued.” 
_ On or about May 24, 1932, at the request of Steinfeld, the policies were 
given to him by Selma Steventon “for auditing purposes.” He promised to return 
the policies but did not do so. They were sent by him to appellant’s New York 
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office and there marked “cancelled.” Subsequent to this time, when asked for the 
return of the policies, Steinfeld replied that the policies were in effect and that 
he would return them. The insured’s application for the policies states: “That the 
proposed policy should not take effect unless and until delivered to and received 
by the insured, the beneficiary, or by the person who herein agrees to pay the 
premiums, during the insured’s continuance in good health and unless and until 
the first premium shall have been paid during the insured’s continuance in good 
health, * #" *” 

Each of the policies contains the following acknowledgment of payment of 
the first premium: “This policy is issued in consideration of the application and 
of the payment of the first premium of one hundred fifty-two and 21/100 dollars 
($152.21) receipt of which is hereby acknowledgment.” Walter E. Frey, the 
insured, died suddenly June 4, 1932. Dr. Berger, who performed the autopsy, 
testified that the cause of death of the insured was acute dilation of the heart, 
chronic myocarditis, and coronary sclerosis with occlusion, the latter being the 
immediate cause of death, and described the conditions he found which led him 
to that conclusion. Dr. Allen, the appellant’s physician, who had examined the 
insured on March 5th and again on June 1, 1932, as a basis for determining his 
insurability, testified that he examined the insured’s heart on those occasions and 
found it to be normal. Dr. Kauffman testified to the effect that the heart and 
arterial changes disclosed by the autopsy were ordinary changes in a heart and 
vessels found in individuals forty years of age and over and that such findings 
do not necessarily indicate that the person examined was not in good health prior 
to the time of death. 

{1] Appellant claims that by the application the payment of the first premium 
was made a condition precedent which could not be waived except by certain 
specified officers of the company and that a recital of payment contained in the 
policy would not prevail over an unperformed condition precedent. This conten- 
tion is untenable. The contract of insurance was entered into in: California. Sec- 
tion 2598 of the Civil Code of California provides: “An acknowledgment in a 
policy of the receipt of premium is conclusive evidence of its payment so far as 
to make the policy binding, notwithstanding any stipulation therein that it shall 
not be binding until the premium is actually paid.” Section 2598 of the Civil Code 
of California entered into and became a part of the contract of insurance. A®tna 
Life Ins. Co. v. Geher (C. C. A. 9) 50 F.(2d) 657; New York Life Ins. Co. v. 
Gist (C. C. A. 9) 63 F.(2d) 732. Section 2598, Cal. Civ. Code is clear and 
unambiguous and its effect is to preclude the insurer, where receipt of the 
Premium is acknowledged in the policy, from raising any question as to its pay- 
ment so as to make the policy ineffective for nonpayment of premium. New York 
Life Ins. Co. v. Gist, supra. The case at bar is clearly within the purview ot 
section 2598, Cal. Civ. Code. In determining the validity of the delivered policy 
it must be assumed that the first premium was paid. 

{2] Appellant further contends that there was no meeting of the minds of 
the parties nor in fact any delivery or acceptance of the policies because of the 
delivery of the policies without the written receipt or acceptance being signed 
which was required by the appellant in its letter of instructions to the manager 
of its San Francisco office. There is nothing in the policies or application making 
the execution of a written receipt or acceptance by the insured a condition to the 
policies becoming effective. Before such a limitation upon the authority of the 
agent to deliver the policies could be binding on the beneficiaries or insured, the) 
must have had knowledge thereof. Mutual Life Ins. Co. v. Vaughan, 125 Miss 
369, 88 So. 11; Pacific Mut. Life Ins. Co. v. Barton (C. C. A.) 50 F.(2d) 362; 
New York Life Ins. Co. v. Baker (C. C. A.) 33 F.(2d) 434. 

3, 4] Appellant also contends that when the policies were delivered the 
insured was not in good health and that therefore the policies did not become 
effective under the provision of the application above quoted. Appellant argues 
that in view of the facts disclosed by the autopsy, the insured could not have 
been in good health at the time the policies were delivered and some of appel- 
lant’s witnesses testified that in view of these findings in their opinion the insured 
was not then in good health. The court instructed the jury that the appellee 
could not recover if the insured was not ir: good health at the time the policies 
were delivered. The evidence on that question was conflicting, as above stated, and 
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the finding of the jury thereon cannot be disturbed. Moreover, as stated by this 
court in Northwestern Mut. Life Ins. Co. v. Wiggins, 15 F.(2d) 646, 648: 
“‘Good health,’ ‘illness,’ and ‘disease’ must be considered, in an application for 
insurance, not in the light of scientific technical definitions, but in the light of the 
insured’s understanding in connection with which the terms are employed in the 
examination.” 

(5, 6] “Continued good health” is a 1elative term and manifestly relates to 
che representations made in the application and medical examination as to his 
health. In the absence of fraud, misrepresentation, or concealment, the condition 
of the application is fulfilled when delivery is made while the insured is in the 
same state of health as at the time of the application and physical examination. 
There is no claim in the case at bar that the insured’s health changed between 
the date of the application and physical examination and the date of the delivery 
of the policies. We agree with the rule stated in Mutual Life Ins. Co. of N. Y. 
v. Hoffman, 77 Ind. App. 209, 133 N. E. 405, 409, as follows: “The provision that 
vnless the first premium shall have been paid and the policy shall have been 
delivered to the applicant during his ‘continuance in good health’ implies that the 
applicant was in good health when the application was made. Whether the insur- 
ance company issued a policy depended upon the statements contained in the 
application and in the medical examination, the clause in question has no refer- 
ence to any unsoundness of health at the time of or previous to the application 
and medical examination. It refers solely to a change in the condition of health 
after the making of the application and medical examination, and when it is not 
shown that the alleged unsoundness of health did not occur between the date of 
the application and medical examination and the delivery of the policy, the insur- 
ance company must rely on the statements in the application and medical state- 
ment to avoid a recovery on the policy, and not upon the clause in question.” 

See, also, Chinery v. Metropolitan Life Ins. Co., 112 Misc. 107, 182. N. Y. S. 


[7] It is also appellant’s contention that the policies have been returned and 
canceled. There is no plea of cancellation or rescission but rather that the policies 
never became effective. The policies were not returned to appellant for cancellation 
but to its soliciting agent for “auditing purposes only.” There could be no can- 
cellation of the contract by the appellant without the consent of the other party 
thereto. There was no such consent. 

Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. 
FELTON. No. 4+—3476. 
Supreme Court of Arkansas. May 28, 1934 
Rehearing Denied June 25, 1934. 
72 Southwestern Reporter (2d) 225. 


1. INSURANCE. 

_ Insuit for death benefits under life policy providing for disability benefits and 
tor death benefits provided policy was surrendered, insurer which had admitted its 
liability but had refused to pay unless policy was surrendered held liable to pay 
statutory penalty to beneficiary who had refused to surrender policy until claim for 


‘ disability benefits was settled and had offered to receive death benefits and execute 


acquittance therefor. 

(For other cases, see Insurance, Dec. Dig. § 602.) 
2. INSURANCE. 

_Attorney’s fee of $350 was reduced to $175, in suit for death benefits under 
policy where liability was admitted but payment refused for failure to surrender 
policy (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

_ Suit by Sarah E. Felton against the Equitable Life Assurance Society of the 
United States. From a judgment in favor of plaintiff, defendant appeals 


Judgment modified and, as modified, affirmed. 
See, also, 71 S.W.(2d) 1049. 





1180 The Insurance Law Journal, Vol. 83 [Nov., 1934 


D. S. Plummer, of Marianna, and Rose, Hemingway, Cantrell & Lough 
borough, of Little Rock, for appellant. 

Daggett & Daggett, of Marianna, for appellee. 

HuMPHREYS, Justice. 

Appellee instituted this suit on the—— day of ———, 1933, against appellant in 
the circuit court of Lee county to recover $3,040.64 on a life insurance policy issued 
by appellant to her husband in October, 1924, in which she was the beneficiary, 
together with the statutory penalty and attorney’s fee provided by section 6155 of 
Crawford & Moses’ Digest for refusal to pay same. 

The cause was submitted to the court, sitting as a jury, upon the pleadings and 
testimony adduced, which resulted in a judgment against appellant for $3,040.64, 
the amount admitted to be due after deducting the loan on the policy, and the sum 
of $364.80 statutory penalty, being 12 per cent. of the amount recovered, and $350 
as attorney’s fee, from which is this appeal. 

Appellant has paid in partial satisfaction of the judgment $3,108.72, being the 
amount admitted te be due on the policy, together with interest thereon, so the 
only question presented by this appeal is whether appellee was entitled to recover 
the statutory penalty and attorney’s fee. 

[1] The record reflects the facts to be that the policy sued upon provides an 
indemnity of $5,000 payable to the beneficiary in case of the death of the insured, 
William F. Felton, and for an indemnity payable to the insured in case of his dis- 
ability; that prior to his death he presented a claim for about $3,000 to the appel- 
lant under a disability benefit in the policy, which -was being investigated at the 
time of his death; that upon proof being made of his death, appellant admitted its 
liability on that account and offered to pay same to appellee if she would surrender 
the policy; that appellee refused to surrender the policy until her claim on account 
of the disability of her husband was allowed or settled, but offered to receive the 
amount téndered and execute an acquittance on account of the death claim; that 
appellant refused to accept the acquittance and pay the death claim, but demanded a 
surrender of the policy before it would pay the amount admitted to be due; that 
the policy provides that appellant “agrees to pay at its home office in the city of 
New York $5,000 to his wife, Sarah E. Felton, beneficiary, with the right of the 
insured to change the beneficiary or assign this policy upon receipt of due proof 
of death of the insured, provided premiums have been duly paid and this policy 
is then in force and is then surrendered properly released.” Section 6155 of Craw- 
ford & Moses’ Digest, relative to a failure to pay insurance claims, is as follows: 

“In all cases where loss occurs, and the fire, life, health, or accident insuranc: 
company liable therefor shall fail to pay the same within the time specified in the 
policy, after demand made therefor, such company shall be liable to pay the holder 
of such policy, in addition to the amount of such loss, twelve per cent. damages 
upon the amount of such loss, together with all reasonable attorneys’ fees for the 
prosecution and collection of said loss; said attorneys’ fee to be taxed by the court 
where the same is heard on original action, by appeal or otherwise and to be taxed 
up as a part of the costs therein and collected as other costs are or may be by 
law collected.” 

The purpose of this suit was to force the payment of the admitted death claim 
and as an incident thereto the recovery, of a penalty and attorney’s fee for failure 
to pay same. The right to maintain the suit for the recovery of the death claim 
depends upon a correct construction of the clause in the policy providing for a sur- 
render of the policy upon payment of the claim. The policy contains two contracts, 
one covering the death of the insured, and the other covering his disability. W here 
the disability of the insured is a matter in dispute and the subject of an existing 
claim at the time of his death, to require the surrender of the policy as a condition 
precedent to the payment of the admitted death claim would take from the bene- 
ficiary or claimant the evidence of the disability contract or the instrument upon 
which to base a suit for the recovery on account of the disability. It seems to Us 
in such a contingency the only reasonable construction to give the policy surrender 
clause is that the surrender or delivery of the policy must be postponed until the 
claim for disability is adjusted or paid. Of course, there could be no reason for 
withholding the policy if no disability claim had arisen prior to the insured’s death. 
but where such a claim exists, there is good reason for retaining the policy, and the 
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clause should be construed in accord with reason. The insurer could suffer no 
injury by paying the admitted death claim and taking a receipt therefor pending 
the adjustment of the disability claim. According to the record, the beneficiary 
offered to execute such a receipt upon the payment of the death claim. Appeallamt 
embraced both contracts in the same policy or instrument, and, if inconvenience 
resuits therefrom, it, the insurer, should bear the burden of such inconvenience. 

[2] The right existed to bring suit to enforce payment of the death claim under 
the circumstances without surrender of the policy, so the 12 per cent. penalty fol- 
lowed the judgment. We cannot reduce it. The amount of the attorney’s fee is 
not fixed by the statute but is dependent upon the value of the services rendered. 
This suit involved the question of enforcing the payment of an admitted liability 
and not that of a disputed liability, and for that reason we have reduced the fee 
allowed to $175, and the judgment, as modified, is affirmed. 

Butler, J., dissents. 


AETNA LIFE INS. CO. v. ALLEN. No. 23416. 
Court of Appeals of Georgia, Division No. 1. May 23, 1934. 
174 Southeastern Reporter 724. 
INSURANCE. 

Under group policy providing for waiver of premium upon receipt of evi- 
dence of disability during the continuance of insurance where insured employee 
became disabled during period when premiums due were paid up but did not 
offer proof of disability until thereafter, employee’s administrator could not re- 
cover on employee’s certificate. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error from Superior Court, Troup County; L. B. Wyatt, Judge. 

Suit by L. A. Allen, administrator, against the A&tna Life Insurance Com- 
pany. To review a judgment overruling a general demurrer to the petition, de- 
fendant brings error. 

Reversed. 

Bryan, Middlebrooks & Carter, of Atlanta, and J. R. Terrell, Jr, of La 
Grange, for plaintiff in error. 

Duke Davis and J. T. Thomasson, both of La Grange, for defendant in 
error. 

Syllabus Opinion by the Court. 

Broy.es, Chief Judge. 

_This was a suit upon a certificate of life insurance issued pursuant to a group 
policy insuring the lives of certain employees of the La Grange Mills Division of 
the New England Southern Mills. The petition alleged that the certificate and the 
group policy contained the folowing provision: “Upon receipt at the home office of 
the insurance company, during the continuance of insurance on such employee 
litalics ours], of satisfactory evidence of such disability [total and permanent dis- 
ability} the insurance company will waive further payment of premium for the 
insurance upon the life of such employee, and in lieu of all other benefits provided 
tor on such life under this policy, will pay the amount of insurance in force upon 
such life at the time such disability commenced.” The petition further alleged 
that the insured employee became totally and permanently disabled in June, 1928; 
that the premiums due under her certificate of insurance were paid up to February 
1, 1929, only; that on April 29, 1930, the employee offered to submit to the company 
evidence of her disability, but that the company refused to consider such evidence ; 
that the employee died on July 29, 1932; and that the suit was brought by her 
administrator. Held: It appearing on the face of the petition that no evidence ot 
the disability of the insured had been submitted to the insurance company during 
the continuance of the insurance on the employee in question, as required by a pro- 
vision of the certificate of insurance, which provision was unambiguous and a 
condition precedent to the company’s waiver of the further payment of premiums, 
the petition failed to set forth a cause of action, and the court erred in overruling 
the general demurrer interposed. See, in this connection, Penn Mutual Ins. Co. v. 
Milton, 33 Ga. App. 634, 127 S. E. 798; Northwestern Ins. Co. v. Dean, 43 Ga. 
App. 67, 157 S. E. 878; Id., 175 Ga. 321, 165 S. C. 235. 

Judgment reversed. 

MacIntyre and Guerry, JJ., concur. 
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SWANN v. NATIONAL UNION BEN. ASS’N. No. 22454. 
Supreme Court of Illinois. June 19, 1934. 
191 Northeastern Reporter 224. 
1. INSURANCE. 

Entire limitation contained in one sentence in life insurance policy must be 
considered as whole, not by separating one word or phrase from another. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Where provision in life insurance policy is ambiguous, court will construe 
policy most favorably to insured; in such way as to avoid forfeiture and in 
sense in which insured may have reasonably understood it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where member's death, within 30 days after issuance of fraternal benefit 
certificate, resulted from acute heart attack and not from chronic heart disease, 
chronic disease clause contained in certificate held not to limit recovery as pro- 
vided therein. 

Benefit certificate or policy of insurance provided, in part, that, if 
member died from heart disease within 30 days from date of cer- 
tificate, the maximum benefit should be one-fiftieth of the face value of 
the certificate, and should increase one-fiftieth of face value each sixty 
days thereafter during life of member, until such chronic benefit reached 
full face value of certificate in accordance with conditions relating to 
death benefit. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Appeal from Appellate Court, Fourth District, on Error to Circuit Court, 
Jasper County; F. R. Dove, Judge. 

Suit by J. H. Swann against the National Union Benefit Association. Judg- 
ment in favor of the plaintiff awarding only a partial recovery was reversed by 
the Appellate Court (274 Ill. App. 1), and the defendant appeals. 

Judgment of the Appellate Court affirmed. 

Albert E. Isley, of Newton, for appellant. 

Basil Baker, of Jonesboro, Ark., and Kasserman & Kasserman, of Newton, 
for appellee. 


NAGGY v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 42347. 
Supreme Court of Iowa. June 23, 1934. 
255 Northwestern Reporter 526. 
1. INSURANCE. 

_ Death caused by overdose of liquor was not death due to unintentional taking 
of poison so as to bring death within policy covering death through “external, 
violent and accidental means,” where there was no evidence that insured took 
liquor unintentionally or under a mistaken notion as to amount taken or as to its 
character. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

That insured was mistaken concerning consequences ‘that would follow con- 
sumption of liquor would not make his death caused by overdose of liquor acci- 
dental within policy covering death through external, violent, and accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


\ppeal from District Court, Mahaska County; Frank Bechly, Judge. 

This action was brought upon a life insurance policy providing for the pay- 
ment of benefits in case the insured came to his death through external, violent, 
and accidental means. The trial court directed a verdict for the defendant. From 
such action this appeal is prosecuted. 

Affirmed. 

W. H. Keating, of Oskaloosa, for appellant. 

Parrish, Cohen, Guthrie & Watters, of Des Moines, and Devitt, Eichhorn & 
Devitt, of Oskaloosa, for appellee. 
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CLAUSSEN, Chief Justice. 

The defendant insurance company issued to one Nick Naggy a policy of life 
usurance, in which plaintiff was named beneficiary, which provided for the pay- 
ment of certain specified benefits, in case the insured came to his death through 
external, violent, and accidental means. This suit is brought to recover such 
benefits; it being alleged in the petition that the said Nick Naggy was acci- 
lentally injured by unintentionally taking poison, as a result of which he died. 
The record discloses that the insured had a number of teeth extracted about a 
week before the date of his death. Subsequent to the extraction of such teeth 
the insured suffered from severe chills. The day before his death, he arose in the 
morning for the purpose of going to work, but suffered another chill and 
returned to his bed. Later on and at about 10:30 that morning he left his home. 
In the meantime his wife also went away from home, and upon her return at 
about 2:30 in the afternoon her husband was in the bedroom very sick. He had 
evidently been drinking. He was vomiting. The odor of liquor was present. His 
condition became worse, and finally about 5:30 a physician was summoned. The 
insured’s condition did not improve. The following day at about 1 o’clock p. m. 
the physician was summoned again. The insured died at about 6:30 p. m. It is 
‘ertain that the insured procured and drank the liquor which resulted in his 
death between 10:30 a. m. and 2:30 p. m. on the day preceding his death. The 
record is entirely silent as to what the insured did during this period of time, 
except that it is revealed that he purchased some groceries. It does not disclose 
where the insured obtained the liquor, its kind or character, or the quantity which 
he drank. The physician testified that the odor on the insured’s breath was about 
the same as was produced by the quality of “hootch” sold in that neighborhood. 
Tne evidence indicates that the liquor consumed by the insured contained some 
fusel oil, for the physician testified that the insured’s breath smelled of it while 
he was alive. There is no evidence in the record to indicate that this poison was 
present in unusual quantities in the liquor which the insured consumed. In fact 
there is no evidence in the record in relation to fusel oil except the statement 
‘i the physician that fusel oil is a poison and that the insured’s breath smelled 
f it while he was alive. The physician testified that the cause of death of the 
‘usured was “an overdose of liquor. This means he was poisoned from the effects 
of it, he took more than he could stand.” 

At the close of plaintiff’s case the court sustained a motion for a directed 
erdict made by defendant. From such action this appeal is prosecuted. 


[1] As above stated, plaintiff alleged in her petition that the insured was 
weidentally injured by unintentionally taking poison. In her brief and argument 
1 this court she says: “The accidental means (producing death) was the unin- 
tentional taking liquor which became a poison to the deceased. * * *” 

These allegations and statements have caused us to make a very painstaking 
eramination of the record to discover whether it contains any evidence that the 
insured unintentionally took any liquor. The record is absolutely barren of direct 
vidence that the insured took any liquor. From the fact that the insured’s wife 
and attending physician smelled liquor upon insured’s breath and the added fact 
that the physician testified that death was due to an overdose of liquor, it is 
ertain that the insured did partake to some liquor. But there is no evidence from 
which it can be inferred that the insured took the liquor unintentionally or under 
a mistaken notion as to the amount taken or as to its character. Concerning 
these matters there is no evidence. In fact, in the course of plaintiff's argument 
in this court, it is practically conceded that the liquor was intentionally taken, for 
there it is said: : 


“We are met at the threshold of this cause with the fact that it is practically 
onceded by all parties that the man came to his death from drinking liquor 


ag — a poison in his system which brought about the result which caused 
1s death. 


_ “It is not the receiving liquor, nor was it the taking of the liquor, but it was 
the effect of the same after it entered into his system.” 

The material allegation of the petition that death was due to the unintentiontal 
taking of poison finds no support in the record. 

|2] In the last analysis it is plaintiff's contention that the insured was mis- 
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taken concerning the consequences which were to follow his consumption of the 
liquor and that in consequence his death was due to accidental means. In this 
aspect, the case is ruled against plaintiff by our holdings in Calkins v. National 
Travelers’ Benefit Ass’n of Des Moines, 200 Iowa, 60, 204 N. W. 406, 41 A. L. R 
363, Martin v. Interstate Business Men’s. Accident Ass’n, 187 Iowa, 869, 174 
N. W. 577, and Carnes v. Iowa State Traveling Men’s Ass’n, 106 Iowa, 281, 76 
N. W. 683, 68 Am. St. Rep. 306. The Calkins Case is almost identical in ‘its facts 
with the case before us. 

The action of the trial court in directing a verdict for the defcndant was 
proper, and as a consequence the judgment appealed from is affirmed. 

Atfhirmed. 

Evans, Stevens, Albert, Anderson, Mitchell, and Donegan, JJ., concur. 


PEDERSEN vy. UNITED LIFE INS. CO. OF KANSAS. 
PEDERSEN et al. v. SAME. Nos. 31502, 31503. 
Supreme Court of Kansas. June 9, 1934. 
33 Pacific Reporter (2d) 297. 
1. INSURANCE. 

Notices to insured relating to due and unpaid premium on life insurance policy 
and intention to cancel policy subject to terms thereof, where notices did not con- 
form to statute, held ineffective to terminate insurance contract upon nonpayment 
of premium (Rev. St. Supp. 1933, 40—410, 40—411). 

(For other cases, see Insurance, Dec. Dig, § 310[2].) 

2. INSURANCE. 

Where insured died within six months after date when quarterly installment 
of premium became due and remained unpaid, but insurer had taken no effective 
steps to forfeit policy between time of default and death of insured, actions on 


policy begun within six months after death of insured held timely brought (Rev 
St. Supp. 1933, 40—410 to 40—412). 


(For other cases, see Insurance, Dec. Dig. § 619.) 
3. INSURANCE. 

Where insured died during time life policy remained in force under statutes 
notwithstanding default in payment of part of current annual premium, liability of 
insurer to beneficiaries became absolute, and time for commencement of action 
on policy was governed by general limitation (Rev. St. Supp. 1933, 40—412; Rev 
St. 1923, 60—305). 

(For other cases, see Insurance, Dec. Dig. § 619.) 


Syllabus by the Court. 

1. Where a policy of life insurance contained no specific provision for its cat- 
cellation for nonpayment of premium, and did contain a provision that any part of 
the premium for the current year remaining unpaid at the death of the insured 
would be deducted in any settlement thereunder, the provisions of the Insurance 
Code, R. S. Supp. 1933, 40—410 and 40—411, governed the method by which the 
policy could have been terminated for default in payment of premium; and held 
that the notices sent by defendant to the insured touching the next payment of 
premium did not conform to the statute and were ineffective to terminate the insur- 
ance contract, and the policy was in force when the death of the insured occurred 

2. Where the insured died within six months after the date (April 7, 1931) 
when the second quarterly installment of the third year’s premium hecame due and 
remained unpaid, but where no effective steps were taken to forfeit the policy and 
it remained in force by virtue of the statute (R. S. Supp. 1933, 40—410, 40—411) 
until the death of the insured on August 14, 1931; it is held that actions by the 
beneficiaries to recover on the policy begun on December 22, 1931, were filed in 
time and not barred by R. S. Supp. 1933, 40—412. 

3. When an insured dies during the time his insurance policy is in force under 
the provisions of the Insurance Code and notwithstanding his default in payment 
of part of the current annual premium, the liability of the insurance company to 
the beneficiaries becomes absolute; and the time within which an action to recover 
thereon may be begun is governed by the general provisions of the Civil Code, and 
it is not barred by 40—412 of the Insurance Code (Rev. St. Supp. 1933). 
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Appeals from District Court, Lincoln County; Dallas Grover, Judge. 

Separate actions by Anna Emilie Minna Pedersen and by Cecelius Nikoloi 
Johannes Pedersen, a minor, and others, against the United Life Insurance Com- 
pany of Kansas. The cases were consolidated for trial. From judgments in favor 
of the defendant, the plaintiffs appeal. 

Judgments reversed, with instructions. 

Samuel E. Bartlett and George D. Miner, both of Ellsworth, for appellants. 

C. E. Rugh, Karl B. Rugh, and B. F. Napheys, Jr., all of Abilene, for appellee. 


NATIONAL LIFE CO. et al. v. WILKERSON’S ADM’R. 
Court of Appeals of Kentucky. May 25, 1934. 
71 Southwestern Reporter (2d) 1034. 
INSURANCE. 

Suit to set aside surrender of assessment insurance policy for endowment 
certificate, to secure return of endowment certificate to insurer and return of 
issessment policy to insured, being action for rescission, right to such rescission 
must be established by clear and convincing evidence. 

(For other cases, see Insurance, Dec. Dig. 249.) 

2 INSURANCE. 

In suit to set aside surrender of assessment insurance policy for endowment 
certificate on ground of fraud, evidence showing alleged misrepresentation as to 
amount of future assessments under assessment policy held insufficient to justify 
relief sought. 

(For other cases, see Insurance, Dec. Dig. 249.) 

3. INSURANCE. 

To set aside surrender of assessment insurance policy for endowment cer- 
tificate on ground of fraud, it must be shown that false statement was made 
with intent that other party should rely thereon and that such party did rely 
thereon to his harm. 

(For other cases, see Insurance, Dec. Dig. § 241.) 

4, INSURANCE. 

Insured, if wishing to set aside surrender of assessment policy for endow- 
ment certificate on ground of fraud, had duty to act promptly. 

(For other cases, see Insurance, Dec. Dig. § 248.) 

, Appeal from Circuit Court, Webster County. 

Action by Rufus T. Wilkerson’s administrator against the National Life 
Company and another. Judgment for plaintiff, and defendants appeal. 

Reversed, with instructions. 

C. W. Bennett, of Dixon, for appellants. 

Withers & Lisman, of Dixon, for appellee. 


EAGAN v. METKOPOLITAN LIFE INS. CO. No. 14863. 
Court of Appeal of Louisiana. Orleans. May 21, 1934. 
155 Southern Reporter 69. 
1. INSURANCE. 

Where there is no medical examination and assured under life policy was 
suffering at time of issuance of policy with one of excepted diseases named in 
policy, if disease had manifested itself on medical examination and agent made 
thorough investigation, existence of disease may be availed of as defense not- 
withstanding statute (Act No. 97 of 1908). 

Policy provided that if insured had had certain disease, company 
could declare policy void unless such previous disease was specifically 
recited in waiver signed by secretary of company and that liability in 
such case should be. limited to return of premiums paid, except in case 
of fraud. Under such provision, existence of disease may be availed of 
as defense notwithstanding Act No. 97 of 1908, providing that life insur- 
ance companies issuing policies without medical examination shall waive 
right to claim forfeiture for misrepresentation, etc., under certain con- 
itions. 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 
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INSURANCE. ; 

Insured’s administratrix cannot urge that insurer’s agent could have dis- 
covered on diligent inquiry that insured was in hospital afflicted with fatal dis- 
ease when policy was delivered, where administratrix told agent at such time 
that insured was visiting in another part of the city. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Westerfield, J., dissenting. 

Appeal from First City Court of New Orleans; W. Alexander Bahna, Judge. 


Action by Mrs. Lena Romano Eagan, administratrix, against Metropolitan 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Spencer, Gidiere, Phelps & Dunbar and W. B. Spencer, Jr., all of New 
Orleans, for appellant. 

Raymond Gauche and John T. Charbonnet, both of New Orleans, for ap- 
pellee. 

JANvIER, Judge. 

Plaintiff, as administratrix of the estate of Frank Romano, brings this suit 
on a policy of insurance issued on the life of the said Romano. The defense is 
that the deceased died as the result of a disease with which he was afflicted 
at the time of the issuance of the policy; that the disease was one of those 
named in the policy stipulation reading as follows: 

“Tf, (1) the Insured is not alive or is not in sound health on the date hereof: 
or if (2) before the date hereof, the Insured has been rejected for insurance by 
this or by any other company, order or association, or has, within two vears be- 
fore the date hereof, been attended by a physician for any serious disease or 
complaint, or, before said date, has had any pulmonary disease, or chronic 
bronchitis or cancer, or disease of the heart, liver or kidneys, unless such re- 
jection, medical attention or previous disease is specifically recited in the ‘Space 
for Endorsements’ on page 4 in a waiver signed by the Secretary, then in any 
such case, the Company may declare this policy void and the liability of the 
Company in the case of any such declaration or in the case of any claim under 
this policy, shall be limited to the return of premiums paid on the policy, ex- 
cept in the case of fraud, in which case all premiums will be forfeited to th 
company.” 

There can be no doubt that the death was caused by one of the specified 
diseases and that the deceased was afflicted with the disease when the policy 
was issued, but plaintiff contends that, notwithstanding these facts, there is li 
ability because of the provisions of Act No. 97 of 1908, which we have oftet 
quoted, but which, for convenience, we again set forth: 

Providing that life, health and accident insurance companies, which issuc 
policies or contracts of insurance to the assured without a medical examinatiot 
by a physician, shall waive their right to claim forfeiture for misrepresentation 
etc.; under certain conditions. 

“Section 1. Be it enacted by the General Assembly of the State of Louisiana, 
That whenever life, health or accident insurance companies, which issue policies 
or contracts of insurance to the assured without a medical examination of the 
assured by a physician, it shall be presumed (whenever it appears that the agent 
of the company has had an opportunity to ascertain the true condition of the 
health, habits or occupation of the assured, and has certified to the company 
the desirability of the risk), that the knowledge acquired, or which might have 
been acquired with reasonable diligence by the agent of the company in secur- 
ing the application, as to the health, habits or occupation of the assured, has 
been disclosed to his principal; and it shall also be presumed that the compan) 
has waived its rights to claim a forfeiture of the policy based on the ground 
that the assured did not make true and full answers in the application as to th 
health, habits or occupation whenever it shall appear that the agent of the com- 
pany knew, or might have ascertained with reasonable diligence, the true condi- 
tion of the applicant’ s health, or the real facts as to his habits or occupation 
knowledge of the agent of the company in writing the application, or of the 
collector cf the company in collecting the premiums from the assured, shall b« 
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imputed as notice to the company, as to the health, habits or occupation of the 
1S- assured.” 
is- It is conceded that the policy was issued without medical examination: but 
me defendant contends that, since the disease was one which could not have been 
discovered except by a medical examination, the company’s agent who secured 
the application did not have opportunity, by the exercise of reasonable diligence, 
to ascertain the true condition of the applicant’s health and that, therefore, the 
statute does not prevent the setting up of the defense relied on; in other words, 
that, where a policy is issued without a medical examination, the requirement 
an f the statute that the agent must exercise reasonable diligence to ascertain 

the true condition of the health of the applicant and that, if he does not do so, 

the company nevertheless will be presumed to have had knowledge of the said 
ew true condition, does not make it necessary that a medical examination be re- 
sorted to, but that reasonable diligence has been exercised when the agent has 
otherwise discovered all except that which might have been discovered only by 


" a medical examination. 
Plaintiff, on the other hand, maintains that reasonable diligence has not been 
exercised unless a medical examination has been made, and that since, in the 
_ instant case, there was no such examination, there was no exercise of reason- 
va able diligence, and that, as a result, because of the provisions of the act of 1908, 
it must be presumed that the company has waived its rights to claim a forfeiture 
g 


f the policy based on the ground that the applicant was at the time of the issu- 
; ance of the policy suffering from one of the specifically set forth diseases, and 
OT: was, therefore, not in good health. 

by In the lower court there was judgment for plaintiff, and defendant insurer 
PS has appealed. 

It is evident that, except as a result of, medical examination, it would not 


nic have been possible for the agent of the insurer to have discovered the true con- 
Te- dition of the insured because even his friends and relatives did not know of 
Ace that condition. In fact, his sister, who, as administratrix of his estate, is plain- 
ety tiff in this suit, testified that “he was apparently in good health” and that she 
the “had no reason to suppose that he was suffering from any disease such as the 
ler disease he had when he died” and that none of the neighbors realized “that he 
i was suffering from such a disease * * *.” 


[1] The question is an interesting one. In Cherry v. Metropolitan Life Ins. 
Co., 143 So. 121, we gave it full consideration, and in that case reached and an- 
nounced the conclusion that the statute cannot be construed as plaintiff here as- 
serts we should interpret it. 


If plaintiff's contention is to be adopted, then the statute must be construed 
as declaring that, where there is no medical examination, the insurer must be 
presumed to know all that a medical examination would have disclosed. We 
see no necessity for another extended discussion of the subject, and we adhere 
to the views which we have set forth in the Cherry Case and which we also ex- 
pressed in Hulbert v. National Life & Accident Ins. Co., 151 So. 87, and which 
are also found set forth in Hammond vy. Metropolitan Life Ins. Co., 12 Orleans 
na App. 82. 


ies _ We have, however, given serious consideration to the contention that the 
the Supreme Court, in Massachusetts Protective Ass’n v. Ferguson et ux., 168 La. 
ent 271, 121 So. 863, 865, to which we did not directly refer in the Cherry Case, an- 
the nounced a view diametrically opposed to that reached by us in the Cherry Case. 
Th We gave the Ferguson Case full consideration, but we did not interpret it as 
ave iolding that the health of the applicant cannot be availed of as a defense where 
ur- there has been no medical examination, and we, therefore, did not cite it by 
has name, but we did cite our decision in Williams vy. Unity Industrial Life Insur- 
any ance Co., 14 La. App. 680, 130 So. 561, in which we had, in terms, cited the 
ind Ferguson Case. In the Ferguson Case the court held that the insured himself 


believed and was justified in believing that the disease, which he had previously 
had, had been cured, and that, therefore, there had been no fraud on his part 
in failing to disclose a fact of which he himself either had no knowledge, or 
Was justified in overlooking, and that there was no certainty that the disease 
with which’ the insured had previously been afflicted was the disease referred 
‘0 in the questions which he had answered. The court said: 
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_“Defendant had no reason to believe, when he made application for the 
policy herein, that he had not fully recovered from an attack of dysentery which 
he suffered while serving in the army. If he recalled that illness at all, in the 
absence of a direct question bearing thereon, it is probable that he did not con- 
sider it of sufficient importance to mention in the application. 
so doing, however, cannot be considered as fraudulent.” 

After deciding that there had been no fraudulent concealment, it is true 
that the Supreme Court used language which might, at first, seem to indicate 


an adherence to the views here advanced by plaintiff. That language is as 
follows: 


His action in 


“Another, and insuperable, bar to the demand of the plaintiff for the can- 
cellation of the policy on the ground of misrepresentation is to be found in our 
statutory law itself. The policy was issued without the requirement of any 
medical examination of the defendant, although, according to his uncontradicted 
testimony, he was in no haste for the policy, and there was plenty of time to 
make such examination. Since the plaintiff company had ample opportunity to 
ascertain the true condition of defendant’s health but failed to do so, under 
the provisions of Act No. 97 of 1908 it cannot claim the forfeiture of the policy 
on the ground that defendant's answers to the questions set forth in his applica- 
tion were untrue.” 

We feel, however, that there is a difference between the contention made 
there and that which now confronts us. 

There the insurer was attempting to cancel a policy because of an alleged 
untruthful statement made by the insured. 

Here the truth or falsity of the statements made by the insured is not in 
any way involved, but the insurer cgntends that, because of a fact of which it 
had and could have had no knowledge, the policy never came into legal exist- 
ence; that at the time it was issued the assured was afflicted with one of the ex- 
cepted diseases and that this fact was not known to even the friends and rel- 
atives of the assured and, therefore, was not and could not have been discovered 
by the agent of the insurer, but would have come to light, if at all, only as the 
result of a medical examination. 


The Supreme Court, in Brown y. Continental Casualty Company, 161 La. 
229, 108 So. 464, 465, 45 A. L. R. 1521, stated that in such cases where there has 
been no medical examination the insurer shall be presumed to have knowledge 
not of such ailments or diseases as could have been discovered only by such an 
examination, but only of such conditions as would have manifested themselves 
to a layman who might make diligent inquiry and investigation into the health, 
habits, and occupation of the insured. 

It is true that in the Brown Case the court held the insurer to be liable, 
but it did so because no inquiry had been made by the agent. The court said: 

“No inquiry whatever was made by the company or its agent, as to whether 
the applicant had ever had stomach trouble, headache or insomnia, or with re- 
gard to his health or habits, in any respect. The only ailments inquired about 
specifically were the serious ailments specified in the application blank; i. e. 
tuberculosis, paralysis, rheumatism, hernia, and appendicitis. If the ailments 
which the applicant in this instance had—stomach trouble and con%equent head- 
aches and insomnia—were not important enough for the company or its agent 
to inquire about, when the company and its agent had ample opportunity to in- 
quire about them, then, by the terms of the act of 1908, and in the absence of 
any allegation of fraud, it must be presumed that the company waived its right 
to claim a forfeiture of the policy on the ground that the insured did not make 
true and full answers in his application, as to his health, in that respect.” 

Our conclusion is that where there is no medical examination and where 
the assured is shown to have been suffering, at the time of the issuance of the 
policy, with one of the excepted diseases, if the disease is such as would only 
have manifested itself on medical examination and if the agent made a full in- 
vestigation, then the existence of the disease may be availed of as a defense 
under the quoted conditions of the policy. This is so not because of false state- 
ments of the assured about his condition, but because, regardless of whether 
there have been false statements, there is no protection where, at the time of 
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the issuance of the policy, there is in existence one of the excepted diseases and 
the insurer is not charged with knowledge of it. 

Had the Legislature intended the act of 1908 to be interpreted as plaintiff 
contends it should be, it would not have been necessary to have used the com- 
plicated and involved language which we find. It could merely have been pro- 
vided that, if no medical examination is made, then the condition of health of 
the assured at the time ot the issuance of the policy shall not be availed of as a 
defense. It would not have been necessary to have added anything more. 

Our attention is directed to several cases by this and other Courts of Appeal 
in this state, and it is said that in each of them there is announced the doctrine 
that, if there is no medical examination, the agent has not availed himself of 
the opportunity to discover the true facts as to the health, habits, and occupa- 
tion of the insured. The cases to which our attention is particularly directed 
are: Kilbourne v. Life & Casualty Ins. Co. of Tenn., 2 La. App. 275; Langston 
y. U. S. National Life & Casualty Co., 4 La. App. 474; Silver v. National Life 
& Accident Ins. Co., 6 La. App. 95; Oglesby v. Life Ins. Co. of Va., 12 La. App. 
311, 124 So. 551, 553, and McConathy v. North American Acc. Ins. Co., 14 La. 
App. 27, 129 So. 238, 239. 

In none of these cases was it held that a medical examination must be re- 
sorted to in such situations as this. 


In the Kilbourne Case the court, referring to the act of 1908, said: 


“The act in question provides that under certain conditions, all life, health 
and accident insurance companies which issue policies or contracts of insurance 
to the insured without medical examination by a physician, shall waive their 
rights to claim forfeiture for misrepresentation.” 


A reading of the opinion plainly shows that the “certain conditions” referred 
to are that the agent shall have failed to make proper inquiry. 

In the Langston Case the question involved was whether a policy could be 
voided on a plea of misrepresentation. The court held that there had been no 
misrepresentation. 

In the Silver Case the court referred to the fact that there had been no 
medical examination, but, instead of saying that this fact precluded the insurer 
from setting up the defense, on the contrary held that the insurer might make 
the defense if it could show that it had not had an opportunity to ascertain the 
true condition of the health of the insured, and the decree was rendered against 
the insurer because, as the court said: 

“It also appears that the insurance company had an opportunity to ascertain 
the true condition of the health, habits and occupation of the assured.” 

In the Oglesby Case the court also said that the decision against the insurer 
resulted from the fact that: 

“* * * that the agents of the assurer did not make any inquiry whatso- 
ever of other persons as to the condition of the health of the applicant, the 
excuse being that the applicant appeared to be in good health, and that the nature 
of the mortal maladies with which she is alleged to have been affected were such 
that only a physician could have ascertained her true condition.” 


We call particular attention to the fact that the court did not say that the 
(lisease from which the insured was suffering could have been ascertained only 
hy a physician, but that the insurer so contended, and the court said that in such 
case it was not sufficient to rely on the fact that the disease could be discovered 
only by a physician, but that the insurer should make, through its agent, an 
investigation into the true condition of the health of the assured. If, as the result 
of the investigation, the disease did not come to light, and if it should then 
appear that, as a matter of fact, the disease was such that only a physician could 
have discovered it, the defense which we find here may be availed of. In fact, 
in the latter part of the opinion the court states that the law contemplates that: 

_"* * * the assurer must determine the risk by an investigation made 
before agreeing to contract; either from the answers of the applicant to ques- 
tions propounded to him, and an examination made by the physician selected by 
the assurer, or from the answers of the applicant to questions propounded to him 
and an investigation made by the agents of the assurer.” 

We call attention to the alternative “or,” which indicates plainly that the 
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court felt that the assurer may come to a decision either as the result of a 
medical examination, or as the result of an investigation by the agent. 

In the McConathy Case the court held that the agent had had an opportunity 
to make a personal investigation and had not done so and that, therefore, the 
presumption arose that the company had waived its right to forfeit the policy. 
The court said: 

“Under the showing made, defendant’s agent will be presumed to have had 
an opportunity to ascertain all the necessary facts concerning plaintiff’s health. 
and certified same to the company.’ 

[2] There is an additional point sought to be made by counsel for plaintiff, 
and that is that at the time the agent of the insurer delivered the policy the 
insured was already in the hospital afflicted with the fatal disease and that the 
agent could have discovered this had he made more diligent inquiry. 

When the agent called to make delivery of the policy, he inquired for the 
insured and was told by the sister of the insured, which sister, in her capacity as 
administratrix, is plaintiff in this suit, that her brother was visiting in another 
part of the city. She was careful not to disclose the fact that the insured was ill 
at the time. In fact, the evidence convinces us that she denied that he was ill, 
telling the agent that the insured was attending a “fish-fry.” She cannot now be 
heard to complain that the agent did not refuse to adopt her statements as true 
and that he did not pursue his inquiry further. He did all that was required of 
him in ascertaining from her that the insured was well and was visiting elsewhere. 

[3] While we do not see that the matter is referred to in the pleadings, the 
policy condition provides that where a policy is forfeited for reasons such as 
those set forth here “any claim * * * shall be limited to the return of pre- 
miums on the policy, except in the case of fraud, in which case all premiums 
will be forfeited to the company,” There was no fraud in this case and, there- 
‘ore, the liability of the company is limited to the return of the premiums; but 
since no claim is made for these premiums, all that we find it necessary to do is 
to reserve to the plaintiff the right hereafter to make claim for such premiums. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is annulled, avoided, and reversed, and it is now ordered that there 
be judgment in favor of defendant, dismissing plaintiff’s suit at her cost. Plain- 
tiff’s right to claim the return of the premiums paid is reserved. 

Reversed. 


Westerfield, J., dissents. 


STEVENSON v. UNITY INDUSTRIAL LIFE INS. CO. No. 14812 
Court of Appeal of Louisiana. Orleans. June 11, 1934. 
155 Southern Reporter 271. 
INSURANCE. 

Trial judge’s acceptance of plaintiff’s uncontradicted testimony in suit on life 
insurance policy that premiums were paid weekly, though receipt book showed 
single payment of 11 weeks’ premiums after policy lapsed, held not manifestly 
erroneous. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by Ernestine Stevenson against the Unity Industrial Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appel- 
lant. 

Hugh M. Wilkinson, A. Miles Coe, Fred W. Oser, and Harry Nowalsky, all 
of New Orleans, for appellee. 

Hiceins, Judge. 

This is a suit by the beneficiary of a policy of life insurance against an indus- 
trial life insurance company to recover the sum of $200, representing the face 
value of the policy. 

The defendant in its answer admitted the issuance of the policy and the death 
of the insured, but denied liability, basing its defense upon the ground that the con- 
tract sued on had lapsed for nonpayment of premiums several weeks before the 
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death of the insured and had never been revived thereafter in accordance with the 
wisions thereof. 
Or Thee was judgment in favor of the plaintiff, as prayed for, and defendant has 
appealed. Plaintiff has answered the appeal, and asked to be awarded an addi- 
tional sum of 10 per cent. of the amount of the judgment as damages for frivolous 
L 
s is conceded that the policy was issued on February 1, 1932, without a medical 
examination, and that the insured died at the Charity Hospital on September 29, 
932. : 
The premium receipt book, which was introduced in evidence, shows that the 
premiums were regularly paid on or about the dates upon which they fell due, until 
August 11, 1932, and that thereafter, for a period of eleven weeks, nothing was 
paid until September 26, 1932, at which time the plaintiff paid eleven weeks of 
premiums at the rate of 14 cents per week. : . 

The plaintiff, as a witness in her own behalf, testified that, due to the fact 
that she had secured employment and had to leave her home early in the morning, 
she left the necessary funds with her sister, who lived next door, to pay the pre- 
miums to the defendant’s agent, who collected them; that he gave plaintiff’s sister 
a number of receipts covering these premiums; and that on September 26, 1932, 
the defendant’s agent called at her home and plaintiff then had him mark the pay- 
ments in her premium receipt book; that on the agent’s suggestion the receipts were 
destroyed by placing them in the fire; and that, while the receipt book shows that 
all the premiums were paid on September 26, 1932, as a matter of fact and truth 
the premium of 14 cents was paid each week as it fell due. 

The defendant then placed on the witness stand its assistant manager, who 
attempted to testify. Plaintiff’s counsel interposed the objection that the record 
had not been made by the witness, but by defendant’s agent, Mr. L. B. Hurt, who 
was available as a witness and was the proper party to testify. The trial judge 
sustained the objection, when the witness admitted that Mr. Hurt had written the 
payments in the premium receipt book. Counsel for defendant requested that the 
case be continued for twenty-four hours for the purpose of summoning Mr. Hurt 
as a witness. Counsel for plaintiff objected. The judge a quo refused to grant the 
continuance on the ground that defendant had failed to summon the witness, 
although he was available and had previously announced itself ready for trial. 

[1] The first complaint against the judgment is that the plaintiff’s testimony 
was not sufficient to overcome the effect of the premium receipt book, which pur- 
ported to show that the policy had lapsed for nonpayment of premiums from 
August 11, 1932, to September 26, 1932. Her story is attacked upon the ground 
that it is not plausible. The trial judge, who heard and saw the plaintiff, believed 
her, and, since the question presented is one of credibility of the witness, we find 
nothing in the record which would justify us in saying that our learned brother 
below was manifestly erroneous in accepting her uncontradicted explanation. 


For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed 


GAINES v. ACME INDUSTRIAL LIFE INS. SOC. No. 14663. 
Court of Appeal of Louisiana. Orleans. June 11, 1934. 
155 Southern Reporter 276. 
2, INSURANCE. 

Under industrial life policy exempting insurer from liability if death resulted 
irom particular diseases or practices, insurer had burden of establishing exemp- 
fon. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
INSURANCE. 


5 


\s respects evidence that insured was prostitute did not bar recovery upo1 
industrial life policy which did not cover death caused by immorality. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4, INSURANCE. 

That insured prior to her death staggered and became comatose did not ba: 
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recovery upon industrial life policy which did not cover death caused by alcohol- 
ism, since such symptoms were also characteristic of other disorders. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
5. INSURANCE. 


Under industrial life policy providing for half of benefits if insured died of 
liver trouble, reference in death certificate that death was due to “cong. of liver” 
field insufficient showing that insured died of liver trouble where death certificate 
only mentioned symptoms. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Victoria Gaines against the Acme Industrial Life Insurance Society. 
judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Chas. J. Rivet, of New Orleans, for appellant. 

John T. Charbonnet, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

Plaintiff claims $250 as the beneficiary under a policy of industrial life insur- 
ance for that amount issued in the name of her daughter. There was judgment 
below for $125, and defendant has appealed. 

The suit is defended upon the ground that the insured, Rebecca Antoine, met 
her death “while practicing prostitution and as a result of a self-administered 
over-dose of heroin, a dangerous habit-forming drug derived from morphine, 
which is the narcotic principle of opium. That said narcotic came into and was 
in the possession of said Rebecca Antoine in violation of the laws of the United 
States and of this State. That said drug attacked the said decedent’s heart, liver 
aud other organs and she died within seven hours from the time that she snuffed 
the same.” It is averred that no recovery can be had under the policy because of 
the following provision: 

“Benefits will not be paid at any time for death resulting from violation of 
law, immorality, alcoholism, venereal diseases or insanity. Or if the insured 
should die from heart disease, tuberculosis, chronic bronchitis, cancer, Bright's 
Disease, liver trouble, pellagra, or any chronic disease contracted within twelve 
months from date of policy, only one-half the sum otherwise provided for under 
this policy will be payable.” 

[2] The question of our determination is whether, upon the record before 
us, it can be said that Rebecca Antoine died as a result of “violation of law, 
immorality, alcoholism, venereal disease, or insanity,” and her beneficiary there- 
fore excluded from recovery under the provisions of the policy to that effect, 
and, secondly, whether she died from heart disease, tuberculosis, chronic bron- 
chitis, cancer, or Bright’s disease, liver trouble, pellagra, or any chronic disease, 
and her beneficiary limited to a recovery of $125, or one-half the face value of 
the policy, in accordance with its terms; it being admitted that the death of 
Rebecca occurred within twelve months of its issuance. The policy under con- 
sideration was, generally speaking, payable in the event of Rebecca Antoine's 
death. Under certain conditions the insurer is exempt from liability if death 
occurs as a result of particular diseases or practices. The burden of establishing 
exemption falls upon the insurer. Cahn & Wachenheim v. Fidelity & Casualty 
Co., 157 La. 238, 102 So. 320; Simmons v. Victory Ind. Life Ins. Co., 18 La. App. 
660, 139 So. 68; Blake v. United Brothers of Friendship, etc., 18 La. App. 378, 
138 So. 190; Grose v. Liberty Ind. Life Ins. Co. 6 La. App. 390; Flowers v. 
Grand Lodge, K. of P. (La. App.) 146 So. 782; Corpus Juris, vol. 37, verbo 
“Life Insurance,” § 414, pp. 617, 618. 

[3] From our reading of the record, we are uncertain as to the cause of 
Rebecca’s death. We are convinced, however, that she was a woman addicted to 
‘mmoral practices and habits, but we cannot say that she died from a “violation 
of law,” “immorality,” or “alcoholism.” In the first place, we are uncertain of 
the degree of immorality necessary to cause death and have some doubt concern- 
ing the ability of any litigant to prove fatal consequences flowing from this cause 
alone. In this case the insured was a prostitute, one of the oldest and perhaps 
least respected occupations in the world, but one which, however immoral, 1s, 
we believe, not necessarily fatal per se. 
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[4] The testimony concerning the condition of the insured just before her 
death is that it was such as could easily be due to excessive indulgence in 
alcoholic liquors or narcotics, but, at the same time, it might have been caused 
by something else. We know that drunkards stagger and sometimes become 
comatose, but these familiar symptoms of advanced intoxication also characterize 
other disorders affecting the brain centers of equilibrium, locomotion, and con- 
sciousness. At any rate, their presence is insufficient evidence upon which to 
afirm, with legal certainty, a case of fatal alcoholism. 

[5] Nor can we say that the insured died of liver trouble. The only evidence 
on that point is the reference to “cong. of liver” in the enumerated causes of 
death in the death certificate. Dr. Henry P. Farish, defendant’s expert, testified 
that the death certificate, while purporting to give the cause of death, only men- 
tioned symptoms, saying “this certificate has no cause of death, just the symptoms, 
result of death.” 

What we have said would appear to lead us to an affirmation of the judg- 
ment because of the failure of the defendant to establish its defense and, under 
ordinary circumstances, such result would be inevitable. But in this case the evi- 
dence concerning the cause of Rebecca Antoine’s death, the vital point in the case, 
is exceedingly meager and the surrounding circumstances at least suspicious of 
death without the coverage of the policy. The hearsay evidence submitted on 
behalf of defendant has necessarily affected us because of its presence in the 
record, but it may be that, upon a new trial, the unfavorable impression created 
by this evidence will be removed, or overcome by other evidence. 

In our opinion the interest of justice will be best subserved by remanding 
the case. Bauman-George Piano Co. v. Matthews (on rehearing) 4 La. App. 
334-337. 

For the reasons assigned it is ordered, adjudged, and decreed that the judg- 
ment appealed from be and it is annulled, avoided, and reversed, and it is now 
ordered that this cause be remanded to the First city court of New Orleans for 
a new trial, with the right in both parties to introduce further testimony as they 
may deem proper. 

Reversed and remanded. 


NEW YORK LIFE INS. CO. v. MODZELEWSKI. No. 21. 
Supreme Court of Michigan. June 4, 1934. 

255 Northwestern Reporter 299. 
1. INSURANCE. 

Application having been prepared by insurer should be read most favorably 
to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Word “physician” within application avoiding life policy if applicant con- 
sulted physician after medical examination and before delivery of policy means 
legally licensed physician or doctor of medicine, and excludes chiropractor. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

_, Evidence held insufficient to show that applicant learned before delivery of 
life policy that application misrepresented condition of health, precluding can- 
cellation by insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Wayne County, in Chancery: Clarence M. 
Browne, Judge. 

Bill by the New York Life Insurance Company against Claire L. Modzelewski, 
who filed a cross-bill. Decree for defendant and cross-complainant, and plaintiff 
appeals. 

Affirmed. 

See, also, 264 Mich. 313, 249 N. W. 861. 

Argued before the Entire Bench. 

Thomas A. E. Weadock, of Detroit, for appellant. 
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Nathaniel H. Goldstick and Paul J. Wieselberg, both of Detroit, for appellee, 

NortH, Justice. 

3y its bill of complaint plaintiff, on grounds hereinafter stated, seeks can- 
cellation of an insurance policy. By her cross-bill defendant prays that payment 
of the policy be decreed. Decree was in accordance with the prayer of the cross- 
bill, and plaintiff has appealed. 

The insured, Walter E. Modzelewski, was defendant’s husband. On March 17 
or 18, 1929, he made application to plaintiff company for a policy of life insur- 
ance in the amount of $2,500. The insured was examined by plaintiff’s physician 
March 19. The examination disclosing no reason to the contrary, plaintiff’s medi- 
cal examiner reported the applicant as an acceptable risk. A policy was issued 
March 23, 1929, effective as of February 9, 1929. A receipt dated March 26 for 
the payment of the first premium was delivered by plaintiff’s agent to defendant: 
and the policy was delivered not later than April 5, 1929. The application for the 
policy contained the following: “That the insurance hereby applied for shall not 
take effect unless and until the policy is delivered to and received by the appli- 
cant, and the first premium thereon paid in full during his lifetime, and then 
only if the applicant has not consulted or been treated by any physician since his 
medical examination.” 

At the time the application was signed by the insured, he was engaged as a 
spot welder in an industrial plant. He remained in such employment until April 
2, 1929; and the foreman testified that he “never noticed anything wrong with” 
insured prior to the day he quit. On that day the insured told his foreman “he 
was sick and was quitting.” On March 23, four days after the insurance company’s 
physician examined the insured, he consulted a chiropractor, Leo A. Temrowski. 
He also called upon, and was treated by, this chiropractor on April 1, 3 and 6, 
1929. From the testimony of the chiropractor, it appears that the insured at that 
time had symptoms of pleurisy in the region of the heart, that he had loss of 
appetite, constipation, and “had not been feeling good for about a vear. * * * 
I did not determine that he had tuberculosis, but I suspected it.” April 5, 1929, 
the insured was examined at the Herman Kiefer Hospital and a provisional diag- 
nosis of tuberculosis resulted. This was verified April 28, 1929, by an examination 
of the patient’s sputum. However, during the months of May, June, and July, 
1929, he worked, but not steadily, in a butcher shop. There is testimony that he 
appeared to be well and healthy until July or August of that year. He died of 
pulmonary tuberculosis January 10, 1930. The certificate of death gave the dura- 
tion of the disease as four months. 

[1, 2] Cancellation is sought on the ground that the insurance did not become 
effective because, in violation of the application above quoted, the applicant con- 
sulted and was treated by a physician after his medical examination and prior to 
delivery of the policy. As against this contention, the defendant asserts that 
under the law of Michigan a chiropractor is not a physician, and hence treatment 
of the insured by a chiropractor did not prevent the policy becoming effective upon 
delivery. See Erdman v. Great Northern Life Ins. Co., 253 Mich. 579, 235 N. W 
260, wherein it is held that a chiropractor is not a licensed physician or surgeon 
Plaintiff contends that, notwithstanding the holding just above noted, a chiro- 
practor should be held to be a “physician” within the meaning of the quoted 
portion of the application for insurance in the instant case. The application blank, 
like the insurance policy, was prepared by the insurance company; and hence it 
should be read in terms most favorable to the insured. So read, the word 
“physician” must be held to mean a legally licensed physician or doctor of medi- 
cine. Such is the meaning that a reading of the application would convey to the 
ordinary lay mind. Under our holding in Erdman v. Great Northern Life Insur- 
ance Co., supra, a chiropractor is not a licensed physician. It follows that, not- 
withstanding the insured ‘consulted a chiropractor and was treated by him as 
above noted, the insurance became effective upon delivery of the policy. 

[3] Plaintiff also asserts the right to cancellation on the theory that the 
insured’s representation in his application (March 17 or 18) as to the condition 
of his health, was a material representation, and, if the insured, prior to the 
delivery of the policy (not earlier than March 26 or later than April 5), learned 
that such representation was contrary to the fact, he was obligated to so advise 
the insurance company; and that his failure to do so was a breach of good faith 





Lite | Fischer v. Northwestern Mutual Life Ins. Co. 1195 


wad a fraud that justifies cancellation. As to the facts material to plaintiff's con- 
tention, it relies upon the record showing that the insured consulted a chiropractor 
March 23, and the policy was delivered on or between March 26 and April 5. 
We will advert to this phase of the record shortly. As to the legal aspect of 
this phase of plaintiff’s case, it cites numerous authorities, and quotes and relies 
upon Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 316, 48 S. Ct. 512, 513, 
72 L. Ed. 895, wherein it is said: “For even the most unsophisticated person must 
know that, in answering the questionnaire and submitting it to the imsurer, he 
is furnishing the data on the basis of which the company will decide whether, 
by issuing a policy, it wishes to insure him. If, while the company deliberates, 
he discovers facts which make portions of his application no longer true, the 
most elementary spirit of fair dealing would seem to require him to make a full 
disclosure. If he fails to do so the company may, despite its acceptance of the 
application, decline to issue a policy, Canning v. Farquhar, 16 Q. B. D. 727; 
McKenzie v. Northwestern Mutual Life Ins. Co., 26 Ga. App. 225, 105 S. E. 720; 
or, if a policy has been issued, it has a valid defense to a suit upon it.” 

The Stipcich Case is cited and quoted in New York Life Ins. Co. v. 
Abromietes, 254 Mich. 622, 236 N. W. 769. We may concede the correctness of 
the legal aspect of plaintiff’s contention, but the facts disclosed by this record 
render it inapplicable. The portion of the insured’s application which plaintiff 
asserts was false is as follows: 

“No. 8. Have you ever consulted a physician or practitioner for or suffered 
from any ailment or disease. * * * b. of the heart, blood vessels or lungs? 
Ans. No. 

“No. 7 F. Have you gained or lost weight in the last year? A. No.” 

There is no competent testimony in this record tending to prove the insured 
had any knowledge that he had ever been afflicted with any of the physical ail- 
ments referred to in question 8° quoted, nor does the record establish falsity of 
the insured’s statement that he had neither gained nor lost weight. While the 
insured consulted a chiropractor before delivery of the policy, the testimony of 
this chiropractor discloses that the insured had not consulted him prior to 
March 23, 1929, that the insured had a “sharp, shooting pain just below his nipple 
of his left side,” that the chiropractor suspicioned pleurisy, and later in his testi- 
mony he stated he suspicioned the patient had tuberculosis. However, the record 
does not disclose that the chiropractor advised the insured of his suspicions. It 
does not appear from the record that the insured prior to the time the policy 
was delivered was possessed of any information concerning his physical condition 
which he was in duty bound to communicate to the insurance company. He had 
submitted to a physical examination by the company’s physician, and, so far as 
appears from this record, had answered truthfully each inquiry made of the 
insured by the examiner. It was not unti! some time after the delivery of the 
policy that the insured was advised that he had tuberculosis. He continued to 
work for some months thereafter, and his death did not occur until January 10, 
1930. Plaintiff's case did not entitle it te cancellation, and the circuit judge 
properly so held. 

The decree entered in the circuit court awarding defendant the amount due 
in the insurance policy is affirmed, with costs. 

Nelson Sharpe, C. J., and Potter, Fead, Wiest, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


FISCHER v. NORTHWESTERN MUT. LIFE INS. CO. No. 8. 


Supreme Court of Michigan. June 4, 1934. 
1. INSURANCE. 
Evidence held not to show that insured’s surrender of life insurance policy 
sued on was obtained through fraud and unfair advantage taken of his illness by 
insurers agent. 
(For other cases, see Insurance, Dec. Dig. § 242.) 
2. INSURANCE. 
_ As respects validity of surrender, action of insurer’s agent in forwarding insur- 
ed’s surrender of life policy to insurer during grace period for payment of premium 
held not contrary to insured’s instructions, but compliance with his request that 
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agent take care of it and get what he could for insured, so as to preclude recovery 
thereon. 

(For other cases, see Insurance, Dee. Dig. 241.) 

3. INSURANCE. 

Date of insured’s surrender of life policy during grace period for payment of 
premium held immaterial on question of consideration for surrender, in absence of 
express limitation in policy as to when cash surrender value might be demanded 

(For other cases, see Insurance, Dec. Dig. 241.) 

4. INSURANCE. 

Provision in life insurance policy for payment of cash surrender value on sur- 
render of all claims thereunder without beneficiary’s consent held to authorize sur- 
render thereof by insured without béneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

5. INSURANCE. 

Wisconsin statute held not to require married woman's consent to her hus- 
band’s surrender of life policy containing contrary reservation (St. Wis. 1931, § 
246.09). 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

6. INSURANCE. 

Beneficiary’s rights under life insurance policy ceased on insured’s surrender 
thereof in accordance with its terms during grace period for payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

\ppeal from Circuit Court, Wayne County; Lester S. Moll, Judge. 

Action by Josephine Fischer against the Northwestern Mutual Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Robert M. Drysdale, of Detroit, for appellant. 

Carey, Armstrong, Weadock & Essery, of Detroit, for appellee. 


SHERMAN vy. MINNESOTA MUT. LIFE INS. CO. Nos. 29901, 29902. 
Supreme Court of Minnesota. May 25, 1934. 
As Corrected on Denial of Rehearing June 22, 1934. 
255 Northwestern Reporter 113. 


1. INSURANCE. 

In action on life policy, evidence sustained verdict that insured, who had not 
been heard from for more than seven years, came to his death at about time he 
disappeared and prior to date of expiration of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Where life policy provided for payment immediately on insurer's receipt of 
due proofs of insured’s death, beneficiary was properly allowed interest from date 
when proofs of death were lodged with insurer, and not from date of death. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Syllabus by the Court. 


1. There is a rebuttable common-law presumption that a person no longer lives 
who has disappeared and has not been heard from for a period of seven years. 


(a) In such a case the burden is upon one who seeks to show death prior to 
the expiration of the seven-year period, and such a death must be shown by evi- 
dence that preponderates in favor of that solution of the disappearance. 

(b) While a jury may not be permitted to guess as between two equally per- 
suasive theories consistent with circumstantial evidence, such evidence in a civil 
case need not exclude every reasonable conclusion other than that arrived at by the 
jury. It is sufficient if reasonable minds may conclude from the circumstances that 
the theory adopted by the verdict outweighs and preponderates over any other 
theory. It need not prove the conclusion arrived at beyond a reasonable doubt or 
demonstrate the impossibility of every other reasonable hypothesis. 

(c) In a disappearance case the circumstantial evidence may justify a finding 
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of death prior to the expiration of the seven-year period even in the absence of a 
showing that the absentee was exposed to a specific peril at the time he was last 
heard from. 

(d) In the case at bar the jury were justified in finding that the evidence pre- 
ponderated in favor of the conclusion that the insured came to his death at about 
the time he disappeared and prior to the date when the policy sued upon expired. 

The statute of limitations upon a cause action upon an insurance policy such 
as the one here involved commences to run from the time when the loss becomes 
due and payable, and not from the time when the loss occurs. In this case it began 
to run at the time when proofs of death were furnished. 

The trial court properly awarded interest upon the plaintiff's claim from the 
date when proofs of death were lodged with the defendant. 

Stone, J., dissenting. 

Appeal from District Court, Ramsey County; Kenneth G. Brill, Judge. 

Action by Victoria Sherman against the Minnesota Mutual Life Insurance 
Company. Verdict for plaintiff. From an order denying a motion for judgment 
notwithstanding the verdict, or for a new trial, defendant appeals. 

Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

Barrows, Stewart, Jackson & Junkin, of St. Paul, and Victor J. Larson, of 
Minneapolis, for respondent. 

PREFERRED LIFE ASSUR. SOC. v. THOMPSON. No. 31239. 
Supreme Court of Mississippi, Division B. May 28, 1934. 
155 Southern Reporter 188. 
Syllabus by the Court. 
1. INSURANCE. 

Where applicant was physician, and knew that medical examiner knew that he 
was not insurable risk, and that, if correct answers were given, policy would not be 
issued, and medical examiner made false answers in application and applicant antici- 
pated that examiner would act in applicant’ s interest against insurer, examiner held 
not agent of insurer so as to render insurer liable on policy, regardless of examin- 
er’s misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

2. INSURANCE. 

Medical examiner cannot be agent of insurer for purpose of defrauding insurer. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

Appeal from Circuit Court, Calhoun County; Thos. E. Pegram, Judge. 

Action by Florence B. Thompson against the Preferred Life Assurance Society. 
From a judgment for plaintiff, defendant appeals. 

Reversed and dismissed. 

Stovall & Stovall, of Okolona, and Hill, Hill, Whiting, Thomas & Rives, of 
Montgomery, Ala., for appellant. 

Patterson & Patterson, of Calhoun City, for appeallee. 


SOVEREIGN CAMP, W. O. W., v. VALENTINE. No. 31276. 
Supreme Court of Mississippi, Division B. May 28, 1934. 
155 Southern Reporter 192. 

Syllabus by the Court. 


l. INSURANCE. 

As respects change of beneficiary, where constitution of fraternal insurance 
society provided that local financial secretary or officers should not, by acts, 
representations, or waivers, have power to waive any provision of constitution 
and by-laws of association or to bind sovereign camp by such acts, neither local 
financial secretary nor any other officer of local ci amp had right to waive any 
provisions in benefit certificate or constitution and laws of society (Code 1930, 
§ 5249). ; 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

2. INSURANCE. 


Under fraternal insurance society’s constitution requiring written request 





1198 The Insurance Law Journal, Vol. 83 [Nov., 1934 


for change of beneficiary to be “properly witnessed,” request for such change 
held required to show name of witness and fact that he signed as witness. _ 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

3. INSURANCE. 

Where request for change of beneficiary in fraternal benefit certificate was 
dictated by insured and signed by wife for him, but no one signed as witness, 
society's constitution requiring request to be “properly witnessed” held neither 
literally nor substantially complied with, though local financial secretary was 
allegedly present during dictation and, in his office, wrote, at bottom of request, 
a note to home office stating that insured wanted beneficiary changed. 

There was neither literal nor substantial compliance with society's 

constitution, since note written and signed by local financial secretary 
at bottom of request contained no intimation that secretary was present 
and witnessed execution of the request, or that, of secretary’s knowl- 
edge, insured wanted change in beneficiary made, and it appeared that, 
not only did local financial secretary not sign as witness, but would have 
refused thereafter to sign in that capacity, since he testified that he was 
not, in fact, present when the request was dictated to, and written and 
signed by, insured’s wife. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

4. INSURANCE. 

Where, before insured’s death, there was neither literal nor substantial 
compliance with fraternal insurance society’s constitution and by-laws respect- 
ing change of beneficiary, nothing could be done after insured’s death to effect 
a change. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 

5. INSURANCE. 

Provision in fraternal insurance society’s constitution requiring request 
for change of beneficiary to be properly witnessed held for protection of society 
as well as insured. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

Appeal from Circuit Court, Clark County; J. D. Fatheree, Judge. 

Action by Mrs. Alice C. Valentine against the Sovereign Camp of Wood- 
men of the World. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Geo. B. Neville, of Meridan, J. L. Adams, of Quitman, and Rainey T. Wells, 
of Omaha, Neb., for appellant. : 

C. M. Wright & Russell Wright, of Meridian, and William Edwards, ot 
Shubuta, for appellee 


BIGGS v. MODERN WOODMEN OF AMERICA. No. 18073. 
Kansas City Court of Appeals. Missouri. May 21, 1934. 
71 Southwestern Reporter (2d) 783. 
1. INSURANCE. 2 

Fraternal beneficiary society’s exemption from general laws of insurance 
enacted for control of other insurance companies does not extend to matters aris- 
ing under law affecting contracts in general (Mo. St. Ann. § 5990, p. 4563; § 
5993, p. 4565). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE. 

In action for death benefits against fraternal beneficiary society, evidence held 
sufficient to establish that defendant was estopped to declare forfeiture of benefit 
certificate sued on for nonpayment of premiums, where insurer’s special repre- 
sentative had told insured premiums would not be accepted. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

3. INSURANCE. 
Beneficiary could not be deprived of insurance on account of insured’s failure 
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tw pay premiums, when such failure was brought about by misrepresentations and 
conduct of fraternal beneficiary society’s special agent. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4, INSURANCE. 

Fraternal beneficiary society’s statutory exemption from general insurance 
laws did not prevent its estoppel to urge nonpayment of premiums brought about 
by misrepresentations and conduct of its special agent (Mo. St. Ann. § 5990, p. 
$463; § 5993, p. 4565; § 5995, p. 4567; § 5994, p. 4567). 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

5. INSURANCE. 

Fact that each member of fraternal beneficiary society was charged with 
notice of acts of central organization did not prevent insurer’s estoppel to urge 
nonpayment of premiums caused by misrepresentations and conduct of its special 
agent. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

6. INSURANCE. 

Member of fraternal beneficiary society ordinarily occupies dual capacity, that 
of insurer as well as of insured. 

(For other cases, see Insurance, Dec. Dig. § 711.) 

7. INSURANCE. 

Member of fraternal beneficiary society had right to rely on statement of 
society’s special agent that society would not further recognize validity of insur- 
ance contract, but policy or certificate was not thereby abrogated. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

8. INSURANCE. 

Where member of fraternal beneficiary society failed to pay premiums because 
of misrepresentation of society’s special agent that society would not further 
recognize validity of insurance contract, beneficiary could recover on benefit cer- 
tificate with deduction of premiums which would have been paid, so that recovery 
is not from fund to which insured did not contribute. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

9. INSURANCE. 

Where benefigiary relied on estoppel preventing fraternal beneficiary society 
from urging nonpayment of premiums, owing to misrepresentations of society’s 
special agent, beneficiary was not required to prove that society specifically 
authorized particular wrongful, and untrue representations and statements that 
were made. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

10. INSURANCE. 

Representations by special agent of fraternal beneficiary society to member 
that no premiums would be accepted on old policy which would not be further 
recognized held not statements of opinion or of law, but were statements of 
isserted facts calculated to mislead insured and cause him to fail to make pre- 
mium payments. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Shain, P. J., dissenting. 

\ppeal from Circuit Court, Henry County; W. L. P. Burney, Judge. : 

Action by Bertha Biggs against Modern Woodmen of America. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 


George G. Perrin and George H. McDonald, both of Rock Island, Ill, Nelson 
C. Pratt, of Omaha, Neb., W. E. Owen, of Clinton, and Arthur N. Adams, of 
Kansas City, for appellant. 

Vance Julian, of Clinton, for respondent. 
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KESTER v. METROPOLITAN LIFE INS. CO. No. 18060. 
Kansas City Court of Appeals. Missouri. April 30, 1934. 
Rehearing Denied May 21, 1934, 
71 Southwestern Reporter (2d) 839. 
3. INSURANCE. 

Whether sinus trouble and appendectomy contributed to insured’s death so as tc 
render policy void because of incorrect answers concerning such matters in original 
and amended applications for life policy held for jury (Mo. St. Ann. § 5732, | 
4373). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. 

Insured’s representations as to health in original and in confirmatory amended 
applications for life policy held “continuing representations” and as if made at time 
of delivery of policy, so that, if false and matter misrepresented contributed te 
event upon which policy was to become due and payable, the policy was void (M 
St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 127.) 

5. INSURANCE. 

Where insured died of diseases she denied having in applications for life policy, 
and medical testimony showed that such diseases antedated delivery of policy, medi- 
cal examiner’s certificate, contained in applications, that insured was _ first-class 
risk, and beneficiary’s testimony that no change was observed in insured’s condi- 
tion until after delivery of policy, held insufficient to take case to jury on issue 
whether insured had such diseases at time of delivery of policy (Mo. St. Ann. § 
5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Cass County. 

Suit by Elby Kester against the Metropolitan Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Reversed. 

Roy P. Swanson, Albert L. Reeves, Jr., both of Kansas City, L. M. Crouch, Jr. 
of Harrisonville, LeRoy R. Lincoln, of New York City, and Merservey, Michaels, 
Blackmar, Newkirk & Eager, of Kansas City, for appellant. 

Baker & Long, of Kansas City, and Silvers & Hargus, of Harrisonville, for 
respondent. 

CAMPBELL, Commissioner. 


The defendant in the latter part of June, 1932, the exact day was not shown, 
issued to Eva Kester in Kansas City, Mo., a policy of life insurance by the terms of 
which it promised upon her death to pay to plaintiff, her husband, the sum of 
$2,000. The application for the policy was made May 4, 1932, and an amended 
application which confirmed the answers in the original application was signed 
June 6. The insured died July 23, 1932. Plaintiff thereupon furnished proofs of 
death, defendant denied liability, and this suit followed. Trial resulted in a judg- 
ment for plaintiff in the sum of $2,126.40, of which $250 was attorneys’ fee. Defend- 
ant has appealed. 


The pleaded defense was that the insured knowingly and intentionally made 
false statements in the application of May 4, which statements were confirmed in 
the amended application of June 6; that for several months prior to May 4 the 
applicant had suffered pain in the lower region of her abdomen, and that her 
usual medical attendant, Dr. Wilkerson, and others, had treated her for appendicitis, 
bronchitis, sinusitus, disease of the liver, jaundice, and other ailments; that on 
May 5 she entered a hospital in Kansas City, and on May 6 underwent an opera- 
tion for chronic appendicitis; that at the time the policy was applied for she was 
suffering from biliary obstruction, jaundice, cholelithiasis, and inflammation ot the 
gall bladder, which diseases caused her death; that it was the duty of the applicant 
to advise defendant of her condition ‘before accepting the policy; that she totally 
failed to perform such duty; and that such failure constituted a fraud upon defend- 
ant and rendered the policy void. 

[3] Although the defense was an affirmative one, the plaintiff at the threshold 
of the trial introduced the policy, copy of the original application, and copy ot the 
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amended application. In the original application the insured said that she was 
last sick” in 1920, at which time her frontal sinus was drained; that she had 
got had appendicitis, disease of the liver, or jaundice; that she was in good health, 
ind had not been treated by a physician during the last five years. These statements 
vere confirmed in the amended application. 

The plaintiff introduced the deposition of Dr. Wilkerson. The deponent testi- 
fed that on April 21, 1932, plaintiff’s wife consulted him; that she was complaining 
f pain in the lower right abdomen “which began in a short, sharp attack four or 
fve years ago, has been repeated several times”; that on May 2 or 3, 1932, she 
rad an acute attack of appendicitis; that he advised an operation; and that the 
peration was performed May 6. 

Plaintiff testified that in March, 1931, his wife was surgically treated in the 
Bethany Hospital, her right radial antrum was removed, and “her sinuses were 
jrained” ; that she remained in the hospital about twelve days; that on May 5, 1932, 
she was taken to a hospital, and on the following day her appendix was removed; 
that she remained in the hospital ten days; returned to her home, and two or three 
days later went to work in her beauty parlor. 

It is apparent that the applicant made incorrect answers in the application for 
the policy and repeated them in the amended application. There was substantial 
yidence, however that neither the sinus trouble nor appendicitis caused or contri- 
huted to the death of the insured. 

Section 5732, R. S. 1929 (Mo. St. Ann. § 5732, p. 4373), provides that no mis- 
representation made in obtaining a policy of life insurance shall render the policy 
void unless the matter misrepresented “shall have actually contributed to the con- 
tingency or event on which the policy is to become due and payable. * * *” There 
was evidence that the sinus trouble and the appendectomy contributed to the death 
ifthe insured. The conflict, however, was for the jury. 

[4] But the case does not end here. We will not detail the evidence showing 
the cause of death. Suffice it to say that the evidence of both plaintiff and defend- 
unt shows that cholelithiasis and biliary obstruction caused the death of the insur- 
ed; that jaundice, a condition characterized by yellowness of the eyes and skin, is 
caused by cholelithiasis and biliary obstruction. 

Dr. Wilkerson further testified that between June 7-10 plaintiff's wife was jaun- 
diced and was “complaining of the jaundice symptoms,” that she had probably been 
having jaundice for several days “before that,” and that at that time she had 
infection in her gall ducts. 

_ Inthe proofs of death which the plaintiff furnished to the defendant was a copy 
of the hospital record of the insured. Therein under date of July 11 is the fol- 
lowing: “About six weeks ago she became jaundiced and then suffered with a skin 
rash on her chest and back. Her jaundice has gradually disappeared but if she 
stands on her feet, she becomes nauseated and her jaundice deepens.” The final 
diagnosis under the same date was “cholelithiasis-biliary obstruction.” 

Dr. Smith testified in deposition, introduced by the plaintiff, that he called at 
insured’s home on July 10; that at that time she had “severe pain, general pain, 
swelling, shortness of breath, gastric disturbance and nausea, some temperature, 
headache, constipation; * * *” that she entered the Bethany Hospital the next 
day; that in a few days thereafter she underwent an operation for the relief of the 
obstruction of the common duct; that the patient did not recover from the opera- 
tion; and that the primary cause of death was cholelithiasis and biliary obstruc- 
ot nen the duration of the condition in which he found his patient, he 
testihed : 

“Q. How long would you say that condition had existed? A. Well, there is 
no way of establishing a definite time. I would imagine within a few weeks; I 
couldn't say longer than that. 

“Q. Possibly six weeks? A. Yes. 

“Q. Might it have been eight? A. Well, I couldn’t say. 

“Q. Possibly; might have been eight would you say? A. Well, that would be 
impossible to determine, the length of time, but within a few weeks. Might be eight 
weeks, might be six weeks, but I hardly think it would be that long because usually 
‘or that length of time, the adhesions become more fibrous, more dense. * * * 
A. I don’t think longer than possibly eight weeks; I couldn’t imagine that. Of 
course, it may have been longer but different with different individuals, due to the 
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extent or amount of inflammation and the severity of the case, would have quite 
a part to play.” 

Plainly, the evidence of both Dr. Wilkerson and Dr. Smith and the hospital 
record shows that plaintiff’s wife, prior to the delivery of the policy, was jaundiced, 
complained of the condition, and that the jaundice was produced by the very disease 
which later caused her death. 

The questions presented are: First, were the representations made by the 
applicant in her application continuous statements and in effect at the time the 
policy was delivered? The application was a proposal to buy a policy of life insur- 
ance, a contract which would not be effective until delivered. To induce the defend- 
ant to accept the proposal, the applicant represented that she was in good health, 
had not had disease of the liver or jaundice. The representations perished on the 
day they were made or they continued in effect until acted upon by the corporation 
to which they were made. Both reason and authority say that the representations 
were continuous statements and must be regarded in law as though they were made 
at the time the policy was delivered. Stipcich v. Metropolitan Life Ins. Co., 277 
U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895; McKenzie v. Northwestern Mutual Life 
Ins. Co., 26 Ga. App. 225, 105 S. E. 720; Harris v. Security Mutual Life Ins. Co.,, 
130 Tenn. 325, 170 S. W. 474, L. R. A. 1915C, 153, Ann. Cas. 1916B, 380. 

[5] Second, was there substantial evidence contradicting the evidence of Dr. 
Wilkerson, the evidence of Dr. Smith, and the hospital record? If so, the case was 
for the jury. 

The defendant’s medical examiner examined the applicant on May 5 and found 
that she was in good health, a “first-class” risk. The plaintiff argues that the 
certificate of the medical examiner was sufficient to rebut admissions in the proofs 
of death, and cites the case of Ryan v. Metropolitan Life Ins. Co. (Mo. App.) 30 
S.W.(2d) 190. 

The doctrine of the Ryan Case is not applicable to the facts in this case. In 
this case the plaintiff, on the day of the medical examination, entered the Bethany 
Hospital for the purpose of having her appendix removed, a fact admitted by 
plaintiff. And, if she were in good health at the hour of the medical examination, 
she did not remain so throughout that day. Nor does the certificate of the medical 
examiner tend to contradict the evidence of Dr. Wilkerson to the effect that the 
applicant was jaundiced and complained of the condition between June 7-10. 

The plaintiff testified that his wife, between the date of the sinus operation 
and May 4, worked in her place of business every day, performed all of her house- 
hold duties, and appeared to be in good health. That evidence contradicted the 
evidence of Dr. Wilkerson as to the duration of appendicitis, but does not tend to 
show that plaintiff's wife did not complain of the jaundice symptoms between June 
7-10. 

The only evidence in the record which it can be claimed tends to show that 
plaintiff's wife was not jaundiced before the policy was delivered was the personal 
testimony of plaintiff, as follows: 

“Q. At the time she went to work after the appendix operation describe to the 
jury the physical condition of your wife as you saw and observed it? * * * A. She 
went back to work in about two or three days and done her work until the next 
attack and worked in the shop and done the housework at home. 

“Q. You saw her doing work about the house, did you? A. Yes, sir, I was 
home every night. * * * 

“Q. What was the next time your wife was operated on, do you recall the 
date? A. About the 11th of July. i 

“Q. She went to the hospital again on the 11th of July, 1932? A. Yes, sir. 

“Q. And was operated on on the.19th day of July, 1932. A. Yes, sir. 

“Q. Prior to her return to the hospital on July 11th, how long had she been off 
work? A. Well, I think she came home on about the 7th or 8th of July. 

“Q. Between the approximate dates of May 20th, and the 7th or 8th of July 
she worked at the shop? A. Yes, sir, every day. : 

“Q. And also performed her household duties? A. Yes, sir. * * * 

“Q. When did you first notice any change in her condition as to her not being 
a well woman after she went back to work? A. You mean when she took sick? 

“QO. Yes, sir. A. Along about the 7th or 8th when she came home. * * * 

“OQ. Describe to the jury what her condition was as you observed it between 
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the 7th or 8th of July and July 11th, 1932. * * * A. You mean when she came 
home? 

“QO, From July 7th to July 11th. A. Her condition? 

“OQ. Yes, sir. A. Well, she turned yellow and her legs swelled. 

“Q. Approximately what date was it when you observed this change? A. Well, 
somewhere around the 4th or 5th. 

“Q. That was when it first started to develop? A. Yes, sir. * * * 

“Q. When did you first notice this jaundice condition appearing on your wife 
and the swelling of her legs? A. Around the first of July to the fourth. 

“Q. The first of July? A. Yes, sir, around that.” 

Further in his evidence plaintiff said that his wife was treated by Dr. Coburn 
“about the first of July or the last of June.” The evidence of plaintiff that he did 
not observe or notice the jaundice or swelling until July “7th or 8th” or “some- 
where around the 4th or Sth” or “around” July 1, was not in conflict with the evi- 
dence to the effect that his wife was jaundiced and complained of it to her doctor 
in the early part of June. Especially is this true in view of the evidence of Dr. 
Wilkerson to the effect that though in the early part of June he was alarmed con- 
cerning the condition of plaintiff's wife notwithstanding “she didn’t look very sick.” 
There was no evidence that plaintiff's wife in the early part of June had such a 
distinct discoloration of her skin as would have been observed by her husband. In 
such circumstances the evidence of plaintiff did not tend to disprove the recitals in 
the hospital record nor contradict the evidence of the expert medical witness who 
testified in plaintiff’s behalf. Smith v. Mo. Ins. Co. (Mo. App.) 60 S.W.(2d) 730. 

The conclusion is inescapable that plaintiff made an affirmative showing that 
his wife prior to the execution of the contract of insurance was afflicted with the 
disease which later caused her death, that jaundice, a symptom of the fatal malady, 
was present in the early part of June, and that she complained of that condition. 
We find no evidence of probative force to the contrary. Hence the case was for 
the court, not for the jury. 

The judgment is reversed. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 

The judgment is reversed 

All concur. 


WILLIAMS. v. NORTHEAST MUT. INS. ASS’N. No. 22662. 
St. Louis Court of Appeals. Missouri. June 5, 1934. 
Rehearing Denied June 19, 1934. 

; 72 Southwestern Reporter (2d) 166. 
l. INSURANCE. 

Mutual assessment insurance association organized under statute relating to 
assessment associations held not subject to general insurance laws (Mo. St. Ann. 
§ 5745 et seq., p. 4398). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

2. INSURANCE. 

Evidence of nonreceipt of assessment life insurer’s notices to insured to 
pay assessment did not nullify presumption of receipt arising from mailing of 
notices, but left question for jury. 

(For other cases, see Insurance, Dec. Dig. § 197[5].) 

3. INSURANCE. 

Assessment life policy naming insured’s sister as beneficiary held not void 
on ground that sister had no insurable interest (Mo. St. Ann. § 5751, p. 406). 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 

Appeal from Circuit Court, Audrain County; William C. Hughes, Judge. 

“Not to be published in State Reports.” i . . 

Action by Lucy Williams, an infant, by J. A. Williams, next friend, against 
the Northeast Mutual Insurance Association. From a judgment for plaintf, 
defendant appeals. 
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Reversed and remanded 
Rodgers & Buffington, of Mexico, Mo., for appellant. 
Fry, Hillingsworth & Francis, of Mexico, Mo., for respondent. 


KIRK vy. METROPOLITAN LIFE INS. CO. No. 18015. 
Kansas City Court of Appeals. Missouri. April 2, 1934. 
Rehearing Denied May 21, 1934. 
72 Southwestern Reporter (2d) 185. 
6. INSURANCE. 

Administrator of insured’s estate held entitled to sue upon life policies which 
provided for payment to estate. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

10. INSURANCE. 

In administrator’s action upon life policies, whether insured who died from 
tuberculosis suffered from tuberculosis at time of issuance of policies held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

11. INSURANCE. 

Condition in life policy that no obligation exists unless insured is in good 
health at time of issuance of policy is controlled by statute providing that no 
misrepresentation shall render policy void unless misrepresentation contributed to 
contingency on which policy becomes payable (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

12. INSURANCE. 

False representations will not void life policy unless insured knew they were 
false or unless they are concerning matters of which insured must be charged 
with knowledge (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

Appeal from Circuit Court, Grundy County; Ira D. Beals, Special Judge. 

“Not to be published in State Reports.” 

Action by Harry A. Kirk, administrator of the estate of Belva Kirk, deceased, 
against the Metropolitan Life Insurance Company. From a judgment for the 
plaintiff, defendant appeals, and plaintiff moves to affirm the judgment. 

Motion overruled, judgment affirmed, and case transferred to Supreme Court. 

See, also, 225 Mo. App. 756, 38 S.W.(2d) 519. 

Landis & Landis, of St. Joseph, for appellant. 

R. E. Kavanaugh and George E. Woodruff, both of Trenton, for respondent. 

SuHaIn, Presiding Judge. 

This is a suit in three counts instituted by the plaintiff, Harry A. Kirk, as 
administrator of the estate of his deceased wife, Belva Kirk, against the defend- 
ant, Metropolitan Life Insurance Company, wherein the plaintiff seeks to recover 
on three life insurance policies issued by defendant on the life of the said Belva 
Kirk, deceased. The issues are so presented in this cause that same will be more 
clearly understood by a statement of the history of the transactions as the same 
are disclosed by the pleadings and evidence presented in the record. 

All three policies were issued on July 23, 1923, and conform in all respects 
except as to numbers and amounts. 

The policies involved are of that class that, while made payable to the estate 
of deceased, also have provisions for payment or grant of any nonforfeiture 
privilege to the insured, husband or wife, or any relative or other person equitably 
entitled by reason of expense incurred. 

It appears that two of these policies were taken out and the premiums thereon 
paid by a Mrs. McDonald, a sister-in-law of the insured, and the other was taken 
out and premiums paid thereon by Mrs. Mattie Kirk, mother-in-law of deceased. 
The insured died on December 11, 1923. Thereafter it appears that claim for the 
insurance was made by the parties above, who had kept up the premium pay- 
ments. It appears further that due notice of death and due proof of death was 
made to the defendant by said parties who were claiming the insurance. : 

Thereafter the defendant company instituted a suit in equity against the heirs 
of the estate of the insured asking that said policies be declared void and can- 
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ied. In this suit the insurance company made tender and deposited with the 
Jerk of the court premiums collected. 

Thereafter the plaintiff herein was appointed administrator of the estate of 
wired and thereafter instituted the suit at bar. 

This case was before this court and an opinion handed down by Bland, J., 
the October term, 1930. A rehearing was granted, and in an opinion by Camp- 
i, C, at the March term, 1931, the opinion of Judge Bland was adhered to 
{the same is found reported in 225 Mo. App. 756, 38 S.W.(2d) 519. 

The opinion in the case when it was here before does not deal with the 
sues of the law as they are presented in this appeal, except as to the question 
{ plaintiff’s right to sue. . 

In this cause, as is shown in the record before us, due allegations of issu- 
nce of the three policies, due allegation of death of insured, and due allegation 
at notice of death and proof of death was made in conformance to the terms 
i the policies, are all pleaded by the plaintiff, and all of the above allegations 
we duly admitted in defendant’s answer. The plaintiff pleads failure to pay, and 
urther pleads vexatious delay, and asks for recovery of face of policies and for 
‘atutory penalty and attorney fees and for interest. 

The defendant, after admission of matters as above stated as admitted by it, 
urther answered by denying liability on three specific grounds, to wit: That the 
laintiff was not the proper plaintiff because not designated as beneficiary in the 
icy; falsity of breaches of warranties alleged as inducing the issuance of the 
licies: and, lastly, that the policy by its terms provides that no obligation is 
ssumed unless insured be in sound health when the policy is issued and that 
nsured was not in good health at said time. 

The plaintiff, presenting that the pleadings and admissions therein made a 
rima facie case, submitted the case without introduction of evidence in chief. 
[hereafter the defendant purports to introduce the contracts of insurance in 
vidence and, over the objection and exception of the plaintiff, offers in evidence 
he proofs of death that had been submitted by Mrs. McDonald and Mrs. Kirk, 
is aforesaid stated as made by them. 

The defendant also over the objection and exception of plaintiff, introduced 
the depositions of two doctors who had examined and treated the insured in 
her lifetime, and also the deposition of one W. H. Wells, a former employee of 
the defendant. The proofs of death and the evidence of the doctors is to the 
‘fect that the insured died of tuberculosis, and is strongly evidential of the 
lact that same was contracted long before the application for, and the issuance 
i, the policies in issue. 
wee arenes the plaintiff testified as a witness and called as witnesses Mrs. 
Mc onald and Mrs. Kirk, and their testimony was to the effect that in their 
servations of the insured, with whom they were closely associated, it had not 
ome to their knowledge that the insured was afflicted with tuberculosis until 
iter the policies were issued. 

Trial was by jury. The verdict on each count was for the plaintiff for the 
tull amount of each policy with added penalty and attorney fees and interest. 
he verdict shows as being for a lump sum on each count. Judgment was en- 
ered in accordance with the jury verdict, and defendant appeals. 
[6] As to the claim that plaintiff herein has no right to sue, we conclude 
that, as the policies provide for payment to the estate of insured, the point is 
not well taken. Further, we conclude that that point was settled by the opinion 
when the cause was before this court on the former occasion, wherein the opin- 
nis found in 225 Mo. App. 756, 38 S.W.(2d) 519. 

[10] In view of the above and in view of the fact that the evidence discloses 
the doctor’s report as found in the proofs was based upon observations made some 
ime atter the issuance of the policies with no showing that the doctors ever 
had opportunity to previously observe or examine her, such evidence can have 
ut the force of expert conclusions based upon history; and after examination 
and while such proof, if same had been made or submitted by plaintiff or offered 
by plaintiff in evidence, would have been of prima facie effect, still, we conclude 
that under the circumstances, as presented, and for the two reasons above as- 
‘igned, there was an issue of fact for the jury. 

This brings us to a consideration of error claimed as to instruction No. 5. 
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_(11] The courts of this state hold that the condition to the effect that no 
obligation exists unless insured be in good health at the time of issuance of the 
policy is_controlled by the provisions of so-called “misrepresentation statute,” 
section 5732, RK. S: 1929 (Mo. St. Ann. § 5732, p. 4373). This being true, we must 
examine into the law in this respect in order to determine as to the claim of 
error as to instruction 5. The instruction as modified and given by the court 
is as follows: 

“The Court instructs the jury that the insurance policies sued on in this 
case are merely contracts, and that the obligations of the parties are measured 
by the terms of said contract. 

“You are instructed that one of the terms in each of the policies involved 
in this case was that the defendant should assume no obligation, unless the in- 
sured, Belva Kirk, be in sound health on the date of said policy. 

“You are therefore further instructed that if you find and believe from the 
evidence that on the 23rd day of July, 1923, Belva Kirk was suffering from pul- 
monary tuberculosis and that said disease, if you so find, caused or contributed 
to cause her death on the 11th day of December, 1923, then your verdict must 
be in favor of the defendant on all three counts of plaintiff’s petition.” 

This instruction, before being altered by the court, after directing the jury 
to find for defendant, if the jury found from the evidence that insured was 
afflicted with pulmonary tuberculosis, used the following language: “Regardless 
of whether or not Belva Kirk or Bertha McDonald, or Mattie Kirk knew of 
the fact that Belva Kirk had pulmonary tuberculosis on the 23rd day of July, 
if so, and regardless of any other fact or circumstance in this case.” 

The so-called “misrepresentation statute” has often been up for consider- 
ation in the appellate courts of this state, and there is some confusion as to its 
application. In an opinion by this court written by Bland, J., Clark v. Ins. Co., 
288 S. W. 944, loc. cit. 945, is contained the following: “The proof of death fur- 
nished by plaintiff shows that the deceased was suffering from goiter for a per- 
iod of three months prior to her death. There is no testimony to contradict or 
explain this admission, and, while there is no evidence of any intentional mis- 
representation as to the condition of insured’s health at the date of the issuance 
of the policy, plaintiff is not entitled to recover. Burgess v. Life Ins. Co. (Mo 
Sup.) 230 S. W. 315.” 

This language above, we now conclude, does not correctly state the law 

[12] The Missouri rule as to the effect of misrepresentation has been in- 
terpreted by the federal court to be that false representations will not void a 
policy unless assured knew they were false, or unless they are concerning mat- 
ters of which the assured must be charged with knowledge. Security Life Ins 
Co. v. Margaret Brimmer, Executrix (C. C. A.) 36 F.(2d) 176. 

The law has been declared by the Supreme Court of Missouri in State ex 
rel. Met. Life Ins. Co. v. Allen, 310 Mo. loc. cit. 383, 276 S. W. 877, 879, as 
follows: “Whether, therefore, the false statements of the insured be regarded 
as an actual fraud, made with the intention of deceiving the medical examiner, 
or a legal fraud, which consists of a misstatement of a matter within the personal 
knowledge of the insured or of such a character that the insurer must have re- 
varded it as within the personal knowledge of the former, it constitutes, whether 
it be one or other, such a false representation as should be held to avoid the 
policy.” 

The rule as laid down in the Allen Case, supra, is followed by the Mutual 
Life Insurance Company of Baltimore v. Eaves (Mo. App.) 2 S.W.(2d) 193, loc. 
cit. 195. 

We accept and follow the law as laid down in State ex rel. v. Allen, supra, 
and, in so far as the language used by this court in the Clark Case, supra, is 
in conflict, the same is overruled. 

To the end of avoiding conflict of law, this cause is ordered certified to 
the Supreme Court of Missouri for the reason we conclude our opinion to be 
in conflict with the opinion of the St. Louis Court of Appeals in the Ryan 
Case, supra, and for the further reason there is not unity of decision of the 
members of this court as to whether our opinion herein conforms to the opinion 
in the Allen Case, supra. 

All concur; Trimble, J., in result. 
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KATONA v. COLONIAL LIFE INS. CO. OF AMERICA. 
Court of Common Pleas of New Jersey, Middlesex County. June 4, 1934. 
173 Atlantic Reporter 99. 
1. INSURANCE. 

Where beneficiary in life insurance policy was designated by name with words 
“his wife” added, words “his wife” were merely descriptio persone, and desig- 
nated beneficiary, was entitled to proceeds of insurance although not wife of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

2, INSURANCE. : 

In New Jersey, beneficiary is not required to have interest in continuance of 
insured’s ife, in order to support contract of life insurance. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3 INSURANCE. : 

Falsitvy of statement of insured that person designated as beneficiary was his 
wife held not to invalidate life insurance contract, since relationship of beneficiary 
to insured was immaterial to contract. 

(For other cases, see Insurance, Dec. Dig. § 294.) 

Syllabus by the Court. 

1. When the beneficiary in a life insurance policy is designated by name, 
ond the words “his wife” are added, the party named is entitled as beneficiary 
even if not in fact the wife of insured, and although he was married to another 
woman. The words “his wife” held a mere descriptio persone. a, 

2. In New Jersey the assured need not have an interest in the life insured, 
norder to support the contract of insurance. wend ho G 

3. The relationship of the assured to the person whose life is insured not 
being material to the contract, either in fact or in contemplation of the insurer, 
the falsity of the statement of the insured in regard to such relationship cannot 
validate the insurance. 

Action by Katherine Katona against the Colonial Life Insurance Company of 
\merica. 

Judgment in favor of the plaintiff. 

John E. Toolan, of Perth Amboy, for plaintiff. 

Horace E. Barwis, of New Brunswick, for defendant. 

Lyon, Judge. 

This case was by agreement of counsel submitted to the court on an agreed 
state of facts which reads as follows: 

“]. On or about the 13th day of July, 1926, a policy of insurance was issued 
to John Katona, now deceased, wherein plaintiff was named beneficiary and 
lesignated as ‘his wife,’ wherein it was stipulated that in consideration of the 
fayment of $13.80 quarterly, the defendant would pay to the beneficiary therein, 
ne Thousand _($1000.) Dollars immediately upon receipt of due written proof 
{ the death of said John Katona. The said John Katona departed this life on 
July 9th, 1933. 

“2. The deceased John Katona married one Ida Katko Katona in Hungary 
n March 4th, 1901. The deceased then came to America alone and stayed here 
until 1904 when he went back to live with his wife. One child was born in 
fungary. In 1906, the deceased again came to America and resided in Carteret, 
\ew Jersey. One year later, his wife, Ida Katka Katona came to America and 
resided with the deceased in Carteret, where two more children of the marriage 
were born. In 1912, Ida Katko Katona returned to Europe and was in a pregnant 
condition at the time. Thereafter, another child was born in Europe. The deceased, 
aoe, had four (4) children by this wife, Ida Katko Katona, who are now 
iving, 

“3. In 1924, the deceased went to board with the plaintiff, Katherine Katona. 
He had not seen or co-habited with his wife, Ida Katko Katona, since 1912. In 
1926, he, the deceased, obtained in the Borough of Carteret, New Jersey, a mar- 
license naming therein as his proposed wife, this plaintiff Katherine Katona. 
‘ls marriage license was never used. On the 13th day of July, 1926, the deceased 
procured the policy of insurance which is the subject of this suit, from the 
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defendant herein. On July 22nd, 1927, the deceased procured another marriage 
license from the Borough of Carteret and a ceremony of marriage was performed 
by the recorder, Nathaniel Jacoby, a copy of said certificate is annexed hereto 
and marked Schedule A, and from that time on, the deceased lived with the 
plaintiff as man and wife and held her out as his wife in the community. 

“4. On the 27th day of May, 1932, the legal wife, Ida Katko Katona, divorced 
the said John Katona, now deceased, thrcugh the Royal Court of Budapest in 
the name of the Hungarian Holy Crown, a certified copy of said decree is hereto 
annexed and marked schedule B.” 

The insured in this case was living with the plaintiff, to all intent and _ pur- 
poses as his wife, supporting her and holding her out to the world as such. He 
had not lived with his lawful wife since 1912, at which time she returned to 
Europe. In May, 1932, she obtained a divorce from him in Hungary. The insured 
had not seen or cohabited with his wife since 1912 and in 1924 went to board with 
the plaintiff, and from that time on apparently treated her as his wife. The 
insurance policy in question was dated July 30, 1926, and named the plaintiff as 
beneficiary as “Katherine Katona, his wife.” 

[1] It is quite clear that under the circumstances the words “his wife” were 
merely a description of the person and that it is immaterial whether or not she 
was his lawful wife. Doney v. Equitable Life Assurance Society, 97 N. J. Law, 
393, 117 A. 618. 

Defendant, however, defends upon two grounds: First, that the plaintiff had 
10 insurable interest in the life of the deceased; and, second, that there was 
fraud in the making of the contract. 

2, 3] As to the ground that the plaintiff had no insurable interest in the life 
of the deceased, the defendant contends, on the authority of the footnote in 37 
C. J. 385, that the cases in New Jersey, which hold that no insurable interest is 
necessary, may be regarded merely as dicta. 

I do not regard those cases as such. In the case of Trenton Mut. Life & Fire 
Ins. Co. vy. Johnson, 24 N. J. Law, 576, the court passes squarely on the prin- 
ciple, basing its decision upon the nature of the contract itself. It holds that the 
English courts which held that an interest in the assured was required was 
founded, not on the common law, but on the statute of 14 Geo. 3, c. 48. The 
opinion says: “This statute not extending to Ireland, the courts in that coun- 
try have held in several recent cases, that at the common law, policies of insur- 
ance are valid without any interest.” Later in the opinion Justice Elmer says 
as follows: “I confess, however, that whatever might be my opinion as to the 
expediency of a statute like that in England, before quoted, I must agree with 
the Irish courts in holding that such is not the law.” He further states as 
follows: “Modern experience has proved the value of insurances upon the 
insurer's own life, or upon the life of another, upon whom the insurer may be 
dependent, or in whose life he has a real or supposed interest. And it is worthy 
of notice, that even in England since the statute, so great is considered the 
injustice of requiring the continued subsistence of an insurable interest, that in 
practice it is disregarded, and the offices find it to their interest, and are in the 
common practice of paying, without any inquiry as to the interest.” 

The case of Vivar v. Knights of Pythias, 52 N. J. Law, 455, at page 465, 20 A. 
36, 40, seems to be directly im point, not only as to the question of insurable 
interest, but also upon the question of fraud, the other point raised by the 
defendant. 

In that case the application stated that the benefit was to be made payable 
“to my wife, Emily Louisa Vivar,” and the certificate sued on was made payable 
to “Emily Louisa Vivar, his wife.” The trial judge rejected evidence offered 
by the defendant to show that, before and at the time of the plaintiff's marriage 
to Vivar, he had a lawful wite living, and both he and the plaintiff knew it. The 
defendant in that case while admitting that the plaintiff was the person intended 
by the contract, yet insisted that her being Vivar’s lawful wife was made a 
condition of the obligation, that as a part of the contract Vivar warranted the 
existence of such relationship. The court made a distinction between a war- 
ranty and a representation, which distinction must apply to the case at bar, 
because the policy here says that “all statements made by the insured shall, in 
the absence of fraud, be deemed representations and not warranties.” 
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The court then goes on to discuss the question of fraud and, quoting from 
Parsons on Contracts, says, “It is obvious that the fraud must be material to 
the contract or transaction which is to be avoided because of it,” and then 
points out that the misrepresentation was not material to the contract, and 
uscs the following language which is pertinent to the case at bar: “It seems 
manifest that a subject thus committed to the control of the insured was not 
material to the contract of the insurer, nor so regarded by the insurer; and 
that, if Vivar had declared Emily Louisa Vivar to be not related to him, as the 
lodge now alleges the truth to have been, the contract would have been made 
on precisely the same terms as at present.” 

The court then gives special attention to the question of an insurable inter- 
est and holds as follows: “In New Jersey, the tendency of judicial opinion seems 
to be in favor of the proposition that the assured need not have an interest in 
the life insured, in order to support the contract of insurance.” And further: 
“Our conclusion is that the relationship of Vivar to the plaintiff was not material 
io the contract, either in fact or in contemplation of the insurer, and that, there- 
fore, the falsity of Vivar’s statement regarding it could not invalidate the insur- 
ance.” : 

It is quite clear, therefore, that the plaintiff is entitled to the amount ot 
the insurance policy, and judgment should go accordingly for the sum of $1,000, 
with interest from the date upon which proof of death was given to the defend- 
ant, with costs. 


COLUMBIAN NAT. LIFE INS. CO. v. HIRSCH. 

Supreme Court, Appellate Division, Second Department. June 4, 1934 

272 New York Supplement 94. 
1. INSURANCE. 

Clauses in life policy providing that policy should be incontestable after one 
year during lifetime of insured held to bar rescission by insurer for fraud of 
beneficiaries and others without insurable interest in life of insured, to take out 
insurance on insured who was not an insurable risk and to divide proceeds 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Hagarty and Davis, JJ., dissenting. 

Action by the Columbian National Life Insurance Company against Barnet 
Hirsch. Judgment for plaintiff, and defendant appeals. 

Reversed, and judgment directed for defendant. 

Argued before Lazansky, P. J., and Young, Kapper, Hagarty, and Davis, JJ. 

I. Maurice Wormser, of New York City, for appellant. 

Eli J. Blair, of New York City, for respondent. 

Per Curiam. 

[1, 2] Judgment reversed on the law, with costs, and judgment directed for 
the defendant dismissing the complaint upon the merits, with costs. In our 
opinion, the clauses contained in the policies in question, providing that they 
should be incontestable after one year during the lifetime of the insured, from 
date of issue, bar the plaintiff from the relief sought in its complaint by way 
of rescission of the policies. Wright v. Mutual Ben. Life Association, 118 N. Y. 
237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Teeter v. United Life & 
Accident Ins. Ass'n, 11 App. Div. 259, 42 N. Y. S. 119, affirmed Teeter v. United 
lite Ins. Ass'n, 159 N. Y. 411, 54 N. E 72. We are further of the opinion that 
the fact that the appellant, prier to the trial, moved to dismiss the complaint 
is not stating a cause of action, which motion was denied and no appeal from 
the order entered thereupon taken, does not preclude him from raising the 
question on this appeal. Ansorge v. Kane, 244 N. Y. 395, 155 N. E. 683: Mc- 
Cargo v. Jergens, 206 N. Y. 363, 99 N. E. 838. Conclusions of law inconsistent 
herewith are reversed and new conclusions will be made. 

Hagarty and Davis, JJ., dissent and vote to affirm on the ground that there 
are findings of fact to the effect that there was a fraudulent plan and an unlaw- 
ful conspiracy between the beneficiaries and other persons who had no insur- 
able interest in the life of the insured but who furnished the premiums on the 
policy, whereby a policy should be taken out on the life of the defendant al- 
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though he was not then in good health and not an insurable risk, with the pur- 
pose of dividing the benefits between them; and there is evidence supporting 
such findings. In such a case, the policy is void at its inception and the one-year 
incontestable clause in the policy has no application. The doctrine of incon- 
testability is one which applies solely to the contract of the insured, and not to 
one where conspirators carry out a preconceived design to defraud the insurer, 
using the insured merely as a tool in their machinations. The rule of incon- 
testability, if applied in such a case, would legalize unconscionable swindles, con- 
spiracies and wagering contracts. 

Settle order on notice. 


PEARSON v. MASSACHUSETTS MUT. LIFE INS. CO., Inc. 
Supreme Court, Trial Term, New York County. May 24, 1934. 
222 New York Supplement 117. 
1. INSURANCE. 


As respects insurer’s duty to apply dividends to premiums, where insured exer- 
cised option to make annual premium payment on life insurance policy, insurer 
would have no right to violate express agreement between it and insured by charg- 
ing quarterly premium which would be larger than one-fourth of annual premium. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Under provisions of life insurance policy relating to dividends and payment of 
premiums and under nonforfeiture clause, insurer held authorized to use dividend 
to pay premium installment, even though insured had selected annual premium 
basis for policy. 

Insured elected to pay premiums on life insurance policy on an annual 
basis and to have dividends applied in reduction of premiums. The policy 
contained a nonforfeiture clause authorizing application of dividend accu- 
mulations to pay overdue premium if sufficient for the purpose; otherwise 
the accumulations to be used to pay the largest installment of premium, and 
thereafter the premium on the policy to be payable in like installments, 
unless a request for change in due form was made. The nonforfeiture 
clause further provided that in no case should the amount of dividend accu- 
mulations less than quarterly installment of premium be applied in pay- 
ment of premium unless the balance of the premium was paid. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 

Custom of insurance companies in handling dividend accumulations on life 
insurance policy held not binding on insured, notwithstanding general rule that 

‘evidence of custom is admissible upon showing that contracting parties knew ot 
custom or that custom was so widespread that contracting parties must be assum- 
ed to have known of it. 

(For other cases, see Insurance, Dec. Dig. § 153). 

4, INSURANCE. 

Where insured elected to pay premiums on annual basis and to have dividends 
applied in reduction of premiums, annual dividend held not “dividend accumulation” 
within nonforfeiture clause, which was applicable to payment of quarterly premium 
so as to keep policy in force. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Action by Andre W. Pearson against the Massachusetts Mutual Life Insur- 
ance Company, Inc. 

Judgment directed in favor of the defendant. 

Davies, Auerbach & Cornell, of New York City, for plaintiff. 

Cabell, Ignatius & Lown, of New York City, for defendant. 

RosENMAN, Justice. 

This is an action by the beneficiary against an insurance company to recover 
the face value of a life insurance policy. Payment is resisted on the ground that 
the policy lapsed because of nonpayment of premium. The policy is a Massa- 
chusetts policy, issued on October 24, 1929. The first annual premium of $139.32 
was paid. The second annual premium, due October 24, 1930, has not been paid. 
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On January 22, 1930, a dividend was declared by the defendant, payable on the 
anniversary dates of policies in force during that year. In accordance with this 
resolution, a dividend of $37.38 on this policy was applied on October 24, 1930, to 
the annual premium of the insured. The insured died December 19, 1930, less than 
three months after the anniversary date. 

The policy provided for three options as to the method of payment of premium, 
viz. annually in the sum of $139.32, semi-annually in the sum of $71.10, or quar- 
terly in the sum of $35.94. The insured had selected the option of annual pay- 
ments. 

The policy also provided for four options as to how the dividends were to be 
used, viz.: Option A, to be paid to the insured in cash; option B, to be applied in 
reduction of premiums; option C, to purchase paid-up additions to the policy, re- 
serving to the insured the right to surrender for cash; or option D, to be left with 
the company to accumulate at interest, subject to the order of the insured. It was 
specified in the policy that, if no election be made prior to any anniversary, the divi- 
dend for that anniversary be held by the company to accumulate. In other words, 
in the absence of contrary choice, option D would be followed. The insured had 
selected option B, viz., to have the dividends applied in reduction of premiums. 

The policy contained among its nonforfeiture provisions a clause reading as 
follows: 

“Payment of Premiums from Dividend Accumulations. 

“If a premium hereunder is not paid at the expiration of the grace period, and 
there are dividend accumulations to the credit of the policy they shall be used to 
pay the overdue premium if sufficient for the purpose, otherwise they shall be 
used to pay the largest installment of premium, shown by the policy, for which 
such accumulations may be sufficient, and thereafter the premium on this policy 
shall be payable in like installments, unless a request for change in due form shall 
be made. In no case shall an amount of dividend accumulations less than a quar- 
terly installment of premium be applied in payment of premium unless the balance 
of premium shall have been paid. The insured will forthwith be notified of the 
amount of the accumulations used and of the balance thereof.” 

At the time that the defendant applied the dividend to the premium, as pro- 
vided in option B, the usual notice thereof was sent by it to the insured, setting 
forth the amount of premium due, the amount of the dividend used to reduce the 
premium, the balance of the premium, and the advice that, unless payment of the 
balance was made within the grace period, the policy would become forfeited. 

The plaintiff, relying on the nonforfeiture clause, contends that the defendant 
should have applied the dividend, $37.38, to the payment of the first quarterly in- 
stallment, $35.94. Had this been done, the policy would not have lapsed during the 
lifetime of the deceased, and the plaintiff would now be entitled to payment of the 
policy. 

The defendant argues: (1) That the nonforfeiture clause is inapplicable because 
the insured had definitely selected the option to pay premiums annually and not 
quarterly, and that the defendant therefore had neither the duty nor the right to 
use the dividend to pay a quarterly premium; and (2) that the nonforfeiture clause 
does not refer to any dividend except one embraced within option D of the policy, 
viz, dividends left with the company to accumulate at interest, subject to the order 
if the insured. 

The questions presented have not been determined either in this state or in 
Massachusetts where this policy was written. Cases arising in other jurisdictions 
have been cited by the defendant to the court, which hold that an insurance com- 
pany need not and cannot credit earned dividends to quarterly installments of pre- 
mum where the insured has selected the option of paying his premiums on an an- 
nual basis. Weinstein v. Mutual Trust Life Insurance Co., 116 Conn. 654, 166 A. 
63; Price v. Northwestern Mutual Life Ins. Co. (W. Va.) 169 S. E. 613; Gardner 
v. National Life Ins. Co., 201 N. C. 716, 161 S. E. 308. 

{1] Examination of the opinions in these cases, however, does not disclose the 
presence in the policies therein considered of a clause similar to the nonforfeiture 
clause here present. In its absence, the conclusion seems correct that the company 
would have no right to violate the express agreement between it and the insured by 
charging a quarterly premium where an annual one had been duly selected by the 
insured. The quarterly premium is larger than one-fourth the amount of the yearly 
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premium. If the insurance company, without the consent of the insured, were 4 
charge the proportionately larger quarterly premium although the insured haq 
specifically chosen the proportionately lower annual payment, and were then t 
credit the dividend thereto, its action might well be a breach of the written agre. 
ment. ; 

[2] The language of the nonforfeiture clause in this policy, however, clear] 
authorizes the insurance company to use the dividend to pay an installment of pre. 
mium, even though the insured had selected an annual premium basis for his policy 
The clause provides that the dividend accumulations should be used to pay th 
overdue premium, “if sufficient for the purpose,” but expressly states that, if th, 
dividend accumulations are not sufficient for the purpose, they should “be used t 
pay the largest installment of premium” for which they suffice. Not only is there 
here express authorization to use the dividend accumulations for the largest install 
ment of premium which they will cover, but, after such application has been made 
the policy is considered to have been changed by such action so as to make t! 
premiums thereafter payable on such installment as was covered by the dividend 
Provision is made that “thereafter the premium on this policy shall be payable i; 
like installments unless a request for change in due form shall be made.” The ir 
tent is clear, therefore, as originally expressed between the parties by the polic 
itself, that, if there are sufficient dividend accumulations payable to cover onh 
quarterly installment, not only should the quarterly installment be paid thereby, bu 
the insured is deemed to have changed his option from an annual payment of pre- 
mium to a quarterly payment. 

[3, 4] The question remains, however, whether or not the dividend in this 
case was a “dividend accumulation” which should have been applied to the pay- 
ment of the quarterly premium in accordance with the clause of the policy 
quoted. The defendant contends that only a dividend selected under option I 
is applicable to the situation; and that the dividend in this case, which was t 
be used under option B only in reduction of premium does not come within th 
protection of the nonforfeiture clause. 

I concur with that contention. 

Of the four options which are set forth in the policy, it is obvious that the 
uonforfeiture clause could not possibly apply to either option A or option C 
In option A the dividend must be paid over to the insured in cash; and in option 
C the dividend is retained by the insurance company and the principal amount 
payable under the policy is increased. In neither case can the dividend be used 
to pay any part of the premium. 

There remain, therefore, only options B and D. These options are separate 
and distinct, and the language of the policy with respect to each is clear and 
unambiguous. As was said by the United States Supreme Court in an analogous 
situation in the case of Williams v. Union Central Life Ins. Co., 291 U. S. 170 
172, 54S. (Ct. 348 349578. ed: : “There is no ambiguity in the terms of 
these options. They are clear and definite in the terminology of insurance ané 
each is to be applied with its distinctive significance.” ' 

Option B is an annually recurring method of payment. Each year the 
dividend earned is used to reduce the yearly premium dt on the anniversar 
date of the policy. Option D, however, is specifically designed to permit 
dividends to accumulate over a period of years and to gather interest each year 
as they increase in amount. The nonforfeiture clause provides that dividen 
accumulations are to be used to pay an annual premium, if sufficient for that 
purpose. It is quite obvious that the dividend of one vear could never be sufficient 
to pay an annual premium. Under option B am annual dividend could never be 
used to pay an entire annual premium. If applied to option B, the language 0! 
the clause would be futile so far as yearly premium is concerned. The only wa} 
that dividends could ever equal an entire annual premium would be by accumu 
lations from year to year under option D. 

This conclusion is fortified by a consideration of the Massachusetts  statutt 
pursuant to which this form of policy is issued. G. L. (Ter. Fd.) Mass 
175, § 140. 

The statute provides for the four options set forth in the policy, and states 
that, if no option is selected, option D should take effect. The material porti 


of the section is as follows: “Each such dividend shall annually, at the optic! 
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if the holder of the policy, (a) be payable in cash, or (b) applied in reduction of 
premiums, or (c) to the purchase of a paid-up addition, or (d) be left with the 
company to accumulate to the credit of the policy and be payable at the maturity 
thereof, or be withdrawable in cash on demand by the holder of the policy, or 
applied as hereinafter set forth; but if no election is made by the holder of the 
policy prior to any atniversary thereof, the dividend for that anniversary shall 
be held by the company as provided in option (d); and if any premium on the 
policy is not paid at the expiration of the days of grace, the company shall keep 
the policy in force by applying the dividend accumulations to the payment due 
on the policy if such accumulations are sufficient to make said payment in full, and 
shall forthwith mail a notice to the holder thereof at his last known address, stat- 
ng what amount has been so applied, and if a balance of the dividend accumulations 
remains to the credit of the policy, the amount thereof, provided that the share 
of the surplus so apportioned to a term policy shall not be available for the 
purchase of a paid-up addition, and provided that nothing herein contained shall 
operate to continue a policy in force beyond the period which any dividend 
accumulation so applied would carry the policy under its full premium rate, nor 
beyond the term for which the policy was originally issued, and that the affidavit 
of any officer, clerk or agent of the company, or of any one authorized to mail 
such notice, that the notice required by this section has heen duly mailed by the 
company, shall be prima facie evidence that such notice was duly given.” 

It will be noted that, after mentioning the various options and providing 
that option D shall be applicable in the absence of any inconsistent choice, the 
statute proceeds immediately to discuss dividend accumulations in a way which 
makes it clear that the language applies only to option D. 

During the trial, evidence was introduced of the custom of insurance com- 
panies in handling dividend accumulations. Whereas evidence of custom is nor- 
mally admissible where it is shown that the contracting parties knew of the 
custom or that the custom is so widespread that the contracting parties must be 
assumed to have known of it, this rule is not applicable here. A custom of insur- 
ance companies, no matter how widespread, would not generally come to the 
attention of persons seeking insurance. Such persons are normally outside of the 
insurance business, and would not be chargeable with knowledge of any technical 
custom among insurance companics, Rickerson v. Hartford Fire Ins. Co., 149 
N. Y. 307, 43 N. E. 856. Consequently, the evidence of the custom will be 
stricken from the record, with exception to the defendant. This action does not, 
however, disturb the conclusions above reached. 

Judgment is directed for the defendant. Exception to the plaintiff. Thirty 
(ays’ stay, and sixty days to make a case. 


DANA v. NORTHWESTERN MUT. LIFE INS. CO. 
Supreme Court, Special Term, New York County. Aug. 8, 1932. 
272 New York Supplement 296. 

l. INSURANCE. 

_ Unless life insurance policy specifically provides that proof of death 
be made on blanks furnished by insurer for that purpose, 
nothing more than establish bare fact of death of insured. 
to make proof of death on forms supplied by insurer. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. 

Where life insurance policy is payable after due notice and proof of death 
only such reasonable proof as will normally give assurance that event has 
happened is required. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

INSURANCE. 

,, Question of whether due proof of death was made under life insurance 
policy cannot be regulated or limited by any custom or usage prevailing in 
u nce company’s business. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. INSURANCE. 


Custom or usage prevailing in life insurance company’s business with refer- 


must 
beneficiary need do 
and is not required 
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ence to due notice and proof of death, to be controlling, must be brought to 
attention of assured before issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Action by Mary Dana against the Northwestern Mutual Life Insurance 
Company. On plaintiff’s motion for summary judgment. 

Summary judgment awarded in favor of the plaintiff. 

Judgment affirmed in 236 App. Div. 836, 259 N. Y. S. 1011. 

Goldstein & Goldstein, of New York City, for plaintiff. 

Valentine & Chichester, of New York City, for defendant. 

ScHMUCK, Justice 

Motion granted. 

[1-4] Summary judgment is awarded the plaintiff for the amount sued for 
less the deduction conceded by plaintiff due the defendant by reason of a loan 
made the insured during his lifetime—to be specific, for the amount of $5,479.32 
with interest from January 14, 1932. The clerk is directed to enter judgment 
accordingly. The sole question raised by the pleadings is whether plaintiff has 
filed due proof of death. If this is affirmatively resolved, plaintiff must succeed, 
Although the court believes that this question is res adjudicata, or at least stare 
decisis, between these parties by reason of former adjudications, yet favor is 
lent this application because the court finds the law in accord with plaintiff's 
contention. A search of the law concerning proof of loss, or more particularly 
proof of death, permits of the inference that unless the policy specifically pro- 
vides that proof of loss or death must be made on blanks furnished by the com- 
pany for that purpose, it is unnecessary for the beneficiary in order to recover 
to do aught else than establish the bare fact of the death of the insured. Author- 
ity and text-books are unanimous in declaring that proof of death need not 
necessarily be on forms supplied by the company. If a policy is payable after due 
notice and proof of death, this means such reasonable proof as will normally 
give assurance that the event has happened. What is generally considered due 
proof cannet be regulated or limited by any custom or usage prevailing in the 
company’s business. To thus arbitrarily define due proof of death the usage 
must be brought to the attention of the assured before issuance of the policy 
And this can be best effected by incorporating it in the policy. Settle order 


BIBBO v. PENN MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Fire Department. 
June 8, 1934. 
272 New York Supplement 374. 
INSURANCE. 

Under life policy providing for cash surrender value, delivery of policy with 
request for surrender value of $181.02 by insured who was in extreme need held 
surrender of policy, warranting recovery of surrender value less outstanding loan 
of $102.36, and not face value of policy on death of insured about one month after 
application for surrender value, notwithstanding rules adopted by superintendent of 
insurance suspending payment of surrender values during economic emergency 
unless under $100 in cases of extreme need, since such rules did not change con- 
tractual rights under policy (Laws 1933, c. 40). 

(For other cases, see Insurance, Dec. Dig. § 240.) 

Proceeding by Antoinette Bibbo, as administratrix of the goods, chattels, and 
credits of Alfred A. Bibbo, deceased, against the Penn Mutual Life Insurance 
Company, on submission of controversy on agreed statement of facts, pursuant to 
sections 546-548 of the Civil Practice Act. 

Judgment in favor of plaintiff. 

Argued before Finch, P. J., and Merrell, Martin, O’Malley, and Untermyer, JJ. 

Maurice Danson, of New York City (Ludwig Mandel, of New York City, of 
counsel; Maurice Danson, of New York City, on the brief), for plaintiff. 

Winthrop, Stimson, Putnam & Roberts, of New York City (Francis O. Affeld, 
3d., of New York City, of counsel; Allen T. Klots, of New York City, on the 
brief), for defendant. 

MERRELL, Justice. 

The plaintiff, Antoinette Bibbo, as administratrix of the goods, chattels, and 
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credits of Alfred A. Bibbo, deceased, makes claim against the defendant, the Penn 
Mutual Life Insurance Company, for the sum of $2,897.64, representing the face 
amount of a policy of life insurance for $3,000 issued by the defendant upon the 
life of plaintiff's intestate on March 17, 1930; the face of the policy being reduced 
by the amount of an outstanding loan thereon made by the defendant to the assur- 
ed, amounting to the sum of $102.36. 

Alfred A. Bibbo, the deceased, was the husband of the plaintiff. He died on 
April 11, 1933, a resident of the county, city, and State of New York. Under 
the terms of the policy, payment, in case of death of the assured, was to be 
made to his executors, administrators, or assigns. The policy was not assigned 
and all premiums due thereon had been paid at the time of the death of the 
assured. The policy provided that the full reserve on any paid-up insurance or 
extended insurance, less any indebtedness thereon, would be available at any 
time upon proper release and delivery of the policy. The policy further provided 
that: “The company shall have the right to defer the payment of any surrender 
value of this Policy (unless for the purpose of paying premiums on policies in 
this Company) for a period of not exceeding ninety (90) days from the date of 
the application therefor.” 

The assured had borrowed on the policy, and there was outstanding at the 
time of his death as a loan against said policy the sum of $96.57, with accrued 
interest in the sum of $5.79, making a total charge on the policy, at the time of 
the assured’s death, of $102.36. 

It is stipulated by the parties that on March 17, 1933, the assured delivered 
to the defendant at its office in the city of New York, a letter requesting the cash 
surrender value of said policy. The letter of the assured in this respect is as 
follows: 

“New York March 16th 1933 
“Penn Mutual Life Insurance Co— 

“Dear Sir: I am forced to surrender my insurance policy with your Com- 
pany on account of being made a part to a separation suit instituted by my 
wife and I am order by Court to pay lawyers fees to the amount of $125.00. 

“As the day of trial is approaching (and I have to have by that morning 
$62.50) I need sorely the money, otherwise I will be held in contempt of Court, 
and go to jail. 

“My earnings are very low as I work on commission three days a week as 
barber. 

“I am sure that you can do something for me, as I intend to take more 
insurance, as soon as I am through with this separation suit, and start life anew 
tk * 

“Yours very truly Alfred A. Bibbo.” 

On March 29, 1933, the assured delivered to the defendant, at its office in 
the city of New York, the said policy, accompanied with the following letter 
addressed to the defendant and signed by the assured: 

“New York March 29th 1933 
‘United Trift Plan Inc., 122 E. 42. N. Y. C. 
“Re—#16164— 

“Dear “Mr. Strauss: Enclose you will find form, which was sent me in 
your letter of this morning, properly signed by me & two witnesses * * * 

“I do sincerely trust that you will give this matter immediate attention on 
ccount of urgency and nearness of separation trial * * * I will never forget 
your & Mr. Pearlman courtesy and attention you have both shown me. 

“Cordially yours Alfred A. Bibbo.” 

Accompanying said last-mentioned letter was a form, supplied by the com- 
pany, duly signed and executed by the assured in the city and state of New 
York, in the following form: 

“Cash Surrender. 

“Policy No. 1,493,770 in the Penn Mutual Life Insurance Company, of Phil- 
delphia, Pennsylvania, on the life of Alfred A. Bibbo. 

“If this instrument is cxecuted only by the insured, then the beneficiary 
under this Policy is hereby changed to the Insured’s executors, administrators 
or assigns (if the right to do so is reserved to the Insured alone). 

“I hereby surrender and assign all Right, Title and Interest in the above 
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Policy to The Penn Mutual Life Insurance Company, of Philadelphia, Pa.. in 
consideration of receiving from the said Company: 

The cancellation of the outstanding premium note tor $— with 
adjustment of interest. 

“2. The cancellation o1 the outstanding loan note for $96.57 with adjustmen 
of interest. 

“3. The cancellation of the promissory note given for the 
premium due —— with interest. 

“4. $78.66 

“Signature to this instrument is a warranty that the undersigned is the sol 
and absolute owner of the above policy, and that no proceedings in bankruptey 
are pending against the undersigned. 

“Witness my hand and seal at NYC State of N. Y. this 29th day of Marct 
1933. 

“Witnesses present: 

“1 Peter Jung 
2 Thomas Borrito 
“Alfred A. Bibbo  [Seal.] 
— [ Seal. | 
[ Seal. | 
[ Seal. | 
—_————— [ Seal. | 

“Date this transfer, sign as indicated, and have two witnesses to each signature 
(the same two persons may repeat as witnesses to any number of signatures). 

“Noted 
“N. C. Bauer, 

For Actuary. 

“Chas. A. Wood 

am Secretary. 

“All papers must be signed in ink, pencil signatures cannot be accepted.” 

It is agreed between the parties that the cash surrender value on the policy, 
payable to the assured at the date of the delivery of the policy, together with the 
signed form last above referred to, and at the date of the assured’s death, was 
$181.02 from which amount there was deductible the aforesaid outstanding loan it 
the sum of $102.36, leaving a net cash surrender value on the policy of $78.66. The 
defendant did not tender to the assured or pay to him, prior to his death, the said 
cash surrender value, less the outstanding loan on said policy. 

It is stipulated by the parties that on April 11, 1933, the date of the assured’s 
death, the defendant mailed from its home office in Philadelphia, Pa., to its agent 
in the city of New York, for delivery to the assured, its check, payable to the order 
of the assured, in the sum of $78.66, representing the then cash surrender value of 
the policy. The defendant admits that it is unable to show whether said check was 
mailed prior to or after the death of the assured on said April 11, 1933, but it is 
conceded by the parties that it was mailed to the company’s agent in New York prior 
to the receipt of notice of the death of the assured by the company’s home office 
in Philadelphia. Shortly after the death of the assured the defendant was advised 
that the surrender value of the policy would not be accepted, and for that reason 
no tender thereof was made to the legal representatives of the assured. 

The plaintiff bases her claim to recover the full amount of the policy issued 
upon the life of her husband upon certain legislation enacted by the Legislature of 
the State of New York in 1933, being chapter 40 of the laws of that year, and 
which legislation and the rules and regulations promulgated by the superintendent 
of insurance thereunder the plaintiff asserts prevented the company from paying t 
the assured the cash surrender value of said policy and the acceptance of such cash 
surrender value by the assured. Pursuant to the authority conferred upon the su- 
perintendent of insurance of the state of New York by chapter 40 of the Laws of 
1933, the superintendent of insurance, on March 9, 1933, adopted the following rules 
and regulations: 

“Pursuant to the authority vested in me under Chapter 40 of the Laws of 1933, 
I, George S. VanSchaick, Superintendent of Insurance of the State of New York, 
hereby make the following rules and regulations imposing upon insurers transacting 
the business of life insurance conditions which are necessary and desirable to main- 
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tain sound methods of insurance and to safeguard the interests of policyholders, 
beneficiaries and the public generally during the present emergency: 
“TI. Loans and Cash Surrender Values. 

“Until further order of the Superintendent of Insurance no life insurance cor- 
poration organized under the laws of the State of New York and no foreign cor- 
poration authorized to transact the business of life insurance in the State of New 
York shall as to any pending or future application under any life insurance policy 
or annuity contract issued in the United States, or in any territory or possession 
thereof, pay the cash surrender value of any such policy or contract or make any 
joan on the security of any such policy or contract, except as hereinafter provided. 

“(a) Loans. Any such corporation may make a loan on any such policy or 
contract solely for the purpose of having such loan applied to the payment of any 
premium or any obligation of the policyholder, to such corporation. 

“(b) Cash Surrender Values. Any such corporation may allow a cash surren- 
der value for any such policy or contract solely for the purpose of having such 
cash surrender value applied to the payment of any premium or any obligation of 
the policyholder to such corporation.” 

In said rules and regulations thus promulgated, the superintendent made the 
jollowing exception in cases of extreme need: 

“II. Extreme Need Cases. 

“(a) Ordinary Insurance. Nothing hereinabove provided shall prevent any 
such corporation from allowing, in addition to the loan and cash surrender values 
provided for in paragraph 1 hereof, a cash surrender or loan value not in excess 
of One Hundred ($100.00) in the aggregate on all policies and contracts on the 
life of any one individual in any case of extreme need.” 

“Thereafter the superintendent of insurance of the state of New York further 
mended the rules and regulations theretofore issued in several particulars, none 
ff which seems to us pertinent to the controversy now before us. 

The plaintiff claims that, at the time of the death of the assured, the policy 
vas in full force and effect, and demands that, upon the foregoing facts, plaintiff 
have judgment against the defendant in the sum of $2,897.64, with interest 
thereon from April 11, 1933 

The defendant denies such alleged liability, and claims that the said policy was 
not in force at the time of the assured’s death. The defendant claims that there 
was a surrender of the said policy by the assured, and demands judgment that the 
plaintiff recover from the defendant the sum of $78.66, with interest thereon from 
April 11, 1933. 

The controversy, therefore, before us for decision is as to whether or nat, 
ipon the foregoing facts, the plaintiff 1s entitled to judgment in the amougt 
claimed ($2,897.64), representing the face amount of the policy, less the out- 
standing loan thereon, or whether the plaintiff is entitled to judgment in the 
sum of $78.66 only, representing the surrender value of the policy at the time 
f the death of the assured, after deducting the amount of the outstanding loan 
on said policy. 

We are of the opinion that the contention of the defendant must, in all 
respects, be upheld. Not only does the plaintiff concede that, under the terms 
of the policy, the insured was given the absolute right to surrender the policy 
at any time and to obtain the cash value of said policy upon executing a proper 
release and the delivery to the company of said policy, but it is further conceded 
by the plaintiff that, under the terms of the policy, its delivery to the defendant 
with a request on the part of the assured for its cash surrender value would 
lave resulted in a surrender without any further steps on the part of the 
defendant. Unquestionably, such is the law in this state. Lofaro v. John Han- 
cock Mut. Life Ins. Co., 239 App. Div. 54, 265 N. Y. S. 724. However, the 
plaintiff contends that the insured lost his right to surrender his policy by reason 
of the rules and regulations adopted by the superintendent of insurance pursuant 
to the provisions of chapter 40 of the Laws of 1933. The plaintiff ‘claims that 
the standing offer contained in the policy, acceptance of which by the insured 
would immediately have created a binding contract, was superseded and changed 
by such rules and regulations so that no contract arose between the parties as 
the result of the delivery of the policy to the defendant company, together with 
the duly executed cash surrender form furnished and issued by the company. 
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The defendant relies upon the surrender of the policy and the delivery of such 
surrender form, and contends that thereby a binding contract arose between the 
parties, and, therefore, denies liability for the face value of the policy now 
claimed by the plaintiff. 

We do not think chapter 40 of the Laws of 1933 and the rules and regulations 
adopted by the superintendent of insurance thereunder destroyed the contract 
between the parties. In our opinion, at most, such regulations adopted by the 
superintendent of insurance merely suspended the time of payment of the cash 
surrender value under the terms of the policy, which the assured had agreed to 
accept. The purpose of the act adopted by the Legislature in 1933, and the 
regulations of the superintendent of insurance in accordance therewith was, in 
our opinion, merely to suspend payments during the continuance of the emergency 
We do not think there was any intention on the part of the Legislature to interfere 
with contract rights or obligations, but merely suspended the time of payment of 
the stipulated cash surrender value during the existing emergency. The purpose 
cf chapter 40 of the Laws of 1933 was well expressed by section 1 of the act, 
as follow: “It is hereby declared that a public emergency exists affecting the 
health, comfort and safety of the people of the state, growing out of the 
abnormal disruption in economic and financial processes, the declaratioon of a 
banking holiday by this state and by other states, and by the federal government, 
the inability of insurers to carry on in a normal and ordinary manner the 
functions of their business owing to the situation now existing with reference to 
currency, specie, and checks, and other facts and circumstances curtailing and 
hampering the conduct of the business of insurance in a normal and ordinary 
manner.” 

The legislation was clearly for the purpose of protecting insurance com- 
panies from excessive and immediate demands on their resources. This is 
clearly shown by section 1 above quoted. The “abnormal disruption in economic 
and financial processes, the declaration of a banking holiday, * * * and * * * 
the situation now existing with reference to currency, specie, and checks,” made 
payments by the companies difficult and in many cases impossible. The money 
stringency and consequent run on banks and the anticipated similar run on the 


liquid assets of insurance companies was undoubtedly responsible for such legis 


lation. The banking holiday itself prevented insurance companies from paying 
their obligations. In the preamble of the rules and regulations adopted by the 
superintendent of insurance pursuant to chapter 40 of the Laws of 1933 it was 
stated that “the following rules’ and regulations imposing upon insurers * * * 
conditions which are necessary and desirable to maintain sound methods of 
insurance and to safeguard the interests of policyholders and the public 
generally during the present emergency.” The rules and regulations adopted 
by the superintendent go on to state: “Until further order of the Superintend- 
ent * * * no * * * corporation * * * shall as to any future or pending applica- 
tion under any life insurance policy or annuity contract * * * pay the cash sur- 
render value of any such policy or contract or make any loan on the security 
ef any such policy or contract, except as hereinafter provided.” 

It thus appears that under the rule as to loans and cash surrender values 
the payment of cash surrender values was suspended. We think the purpose 
of this legislation and of the regulations adopted by the superintendent of 
insurance pursuant thereto was solely for the purpose of temporarily suspending 
the duty of payment during the existence of the emergency. The suspension 
thus provided for in nowise changed the rights and obligations of the contract- 
ing parties. The only thing that was accomplished was the time of enforcement 
of the obligations under the policy. The regulations adopted by the superintend- 
ent of insurance and directly following the prohibition against payment of sur 
render values clearly indicate that the purpose of the regulations was solely t 
prevent policyholders from making immediate demand of payment upon insur- 
ance companies. In case of the demand of payment of large sums of mone) 
at a time when such payments would be difficult, if not impossible, the rules and 
regulations merely served to defer the time of payment. The rules adopted by 
the superintendent of insurance were first modified in two particulars, the first 
of which provided, as to loans, as follows: “Loans. Any such corporation may 
make a loan on any such policy or contract solely for the purpose of having such 
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loan applied to the payment of any premium or any obligation of the policy- 
holder, to such corporation. 7 

Manifestly, the making of a loan did not require the company to pay out 
cash. It served merely to reduce the amount that would be applied to the 
premium or other obligatior. The second exception contained in the rules was 
with reference to cash surrender values, and provided as follows: “Cash Sur- 
render Values. Any such corporation may allow a cash surrender value for any 
such policy or contract solely for the purpose of having such cash surrender 
value applied to the payment of any premium or any obligation of the policy 
holder, to such corporation.” . 

Clearly, the application of cash surrender values to premium payments or 
other obligations owed by the insured to the company would not involve the 
payment of cash, and, therefore, such payment of cash surrender values was 
not prohibited. 

The rules further were relaxed in cases of extreme need by the following 
provision thereof: 

“II. Extreme Need Cases. 

“(a) Ordinary Insurance. Nothing hereinabove provided shall prevent any 
such corporation from allowing, * * * a cash surrender or loan value not in 
excess of One Hundred ($100.00) * * * on the life of any one individual in any 
case of extreme need.” 

The exception in extreme need cases of the cash surrender value or loan 
not in excess of $100 justified such exception. That at the time the assured 
requested the cash surrender value under his policy the assured was in “extreme 
need,” clearly appears. On March 16, 1933, in requesting the payment to him 
of the cash surrender value upon delivery to the defendant of his policy, the 
assured wrote the defendant as follows: 

“I am forced to surrender my insurance policy with your Company on 
account of being made a part to a separation suit instituted by my wife and ] 
am order by Court to pay !awyers fees to the amount of $125.00. : 

“As the day of trial is approaching (and I have to have by that morning 
$62.50) I need sorely the money, otherwise I will be held in contempt of Court, 
and go to jail. ; 

“My earnings are very low as I work on commission three days a week as 
barber. z ‘ 

“I am sure that you can do something for me, as I intend to take more insur- 
ance, as soon as I am through with this separation suit, and start life anew. * 

In conformity with such request of the assured, the defendant company for- 
warded to him a form for the surrender of his policy and demanding the cash sur- 
render value, to be properly signed by the assured and two witnesses. This form 
was executed by the assured, under seal, in the presence of witnesses, in accordance 
with the requirements of the defendant insurance company, on March 29, 1933. In 
transmitting to the defendant this cash surrender form, duly executed by the assur- 
ed, along with his policy, the assured wrote the defendant’s New York representa- 
tive, as follows: 

“Enclose you will find form, which was sent me in your letter of this morning, 
properly signed by me & two witnesses * 

“I do sincerely trust that you will give this matter immediate attention on ac- 
count of urgency and nearness of separation trial * * * I will never forget 
your & Mr. Pearlman courtesy and attention you have both shown me.” 

It very clearly appears, therefore, that there existed a case of extreme need on 
the part of the assured for the amount of the cash surrender value of the policy. 

We are therefore of the opinion that chapter 40 of the Laws of 1933 and the 
regulations adopted by the superintendent of insurance thereunder merely served 
to suspend the duty of immediate payment so long as the existing financial crisis 
continued. We do not think the intent of the Legislature in enacting chapter 40 
of the Laws of 1933 was to terminate or change the contractual obligations of the 
Parties to the insurance contract. The duty to pay at once after the emergency 
passed was unaffected. 

We are therefore of the opinion that the contention of the defendant upon this 
submission must be sustained, and that the plaintiff is entitled to judgment against 
the defendant only to the extent of the sum of $78.66, with interest thereon from 
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April 11, 1933, representing the surrender value of the policy at the time of the 
death of the assured, after deducting the amount of the outstanding loan on said 
policy. Judgment is directed accordingly, without costs to either party as against 
the other. 

Judgment directed in favor of the plaintiff in the sum of $78.66, with interest 
thereon from April 11, 1933, without costs to either party as against the other. 
Settle order on notice. All concur. 


SHAPIRO v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, Fifth District. 
May 25, 1934. 
272 New York Supplement 401. 
1. INSURANCE. 

Construction most favorable to insured will be adopted when terms of insur- 
ance policy are ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Provision of life policy for payment of one-half amount thereof in event of 
insured’s blindness, on company’s receipt of due proof of loss, and that “thereafter 
no further premiums will be required,” held to waive premiums from date of 
disability, not from date of proof thereof. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Action by Scaendule Shapiro, also known as Shendel Schapiro, against the 
Metropolitan Life Insurance Company. 

Judgment ordered for plaintiff. 

Juda Wattenberg, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (Leonard M. Gardner, of New 
York City, of counsel), for defendant. 

WHALEN, Justice. 

Plaintiff is the owner of a policy of insurance issued by defendant containing 
the following clause: “If * * * the insured shall lose permanently the sight of 
both eyes, total and permanent disability shall be deemed to exist, and one-half of 
the amount of insurance then payable in the event of death shall be paid immediate- 
ly upon receipt by the Company of due proof of such loss and surrender of this 
policy. Thereafter no further premiums will be required. 

The uncontradicted proof shows to my satisfaction that plaintiff became totally 
blind in February, 1927. The company received no notice of this condition until 
April 14, 1933, when it recognized the disability and waived payment of further 
premiums after April 17, 1933. Plaintiff continued to pay premiums, apparently in 
ignorance of her rights under the clause in question, between February, 1927, and 
April 17, 1933. This action is brought to recover the amount of said payments. 

Defendant contends that the right to the waiver of premiums does not arise 
until after receipt by the company of due proof of the disability; in other words, 
that the proof of disability is a condition precedent to the right to a waiver of pre- 
miums. 

The answer to this question depends upon the construction to be given to the 
word “thereafter.” Does this word relate back to the fact of the disability or to 
the fact of the “due proof of such loss and surrender of this policy”? ; 

It can scarcely be said that the language is clear and unambiguous. The word 
“thereafter” begins a new sentence. It is entirely separate and distinct from the 
previous sentence. Different minds might draw different conclusions as to which 
part of the preceding sentence the word “thereafter” refers. 

There is no controlling authority apparently in this state on the interpretation 
to be placed on the language contained in the cited clause. 

If we turn to the other jurisdictions, we find pertinent decisions. 

Defendant relies on Bergholm v. Peoria Life Insurance Company, 284 U. S. 
489, 490, 52 S. Ct. 230, 231, 76 L. Ed. 416, where a reversal by the Circuit Court of 
Appeals [50 F. (2d) 67] of a judgment for plaintiff in the District Court was 


affirmed by the Supreme Court. The policy in that case contained the following 
language : 
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“Upon receipt by the Company of satisfactory proof that the Insured is totally 
and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability 
if the Insured and will aiso 

“2. Pay to the Insured a Monthly Income for life of 1% of this Policy: 

The first payment of such income to be paid immediately upon receipt of such 
proof. x * * 
" “3 #* * To entitle the Insured to the above Total and Permanent Disability 
Benefits this policy at the time of making claim for stich benefits must be in 
iull force and all premiums becoming due prior to the time of making claim must 
have been duly paid.” 

The facts in that case are stated in the opinion as follows: 

“The insured died on April 18, 1929. Judgment was sought for disability 
benefits from December 1, 1927, to April 1, 1929, at the rate of $50 per month, 
with interest. The last premium paid was due on May 27, 1927. The next, 
allowing a month’s period of grace, should have been paid not later than Septem- 
ber 27, 1927. Neither that nor any subsequent premium was ever paid. Long 
prior to the death of the insured, the policy, therefore, had lapsed, unless saved 
by the terms of the disability clause above quoted. There is evidence in the 
record from which it reasonably may be found that the insured was totally and 
permanently disabled from a time before the premiums first became in arrears, 
and that this condition continued until his death; but no proof thereof was 
iurnished to the company.” 

Plaintiff relies on Minnesota Mutual Life Insurance Company v. Marshall, 
% F.(2d) 977, 978, a decision by the Circuit Court of Appeals on an appeal from 
the United States District Court of North Dakota wherein a judgment for plain- 
tiff was affirmed. Thereafter the Supreme Court (279 U. S. 851, 49 S. Ct. 347, 
73 L. Ed. 994) refused a review. 

In that case the policy provided that, if the insured, while the policy was in 
iull force and effect, and without default in the payment of premiums “shall 
became totally and permanently disabled, as hereinafter provided, and shall 


iurnish satisfactory proof thereof, the Company will waive the payment of 
premiums thereafter becoming due. * * * Second: Upon the receipt of due proof 
of total and permanent disabilities as above defined, the Company will waive 
the payment of all premiums thereafter becoming due.” : 


The insured died November 29, 1926, after an operation for appendicitis 


that took place on November 16, 1926. The premium falling due October 14, 
1926, with a grace period expiring November 14, 1926, was not paid. The com- 
pany had no notice of disability during the insured’s lifetime and refused to 
pay, claiming that the policy had lapsed by reason of nonpayment of premiums, 
and that there could be no waiver of the premium because proof of disability 
was a condition precedent to the taking effect of the waiver provision. It was 
held that the language above quoted was ambiguous and might be construed to 
mean that the waiver ripened into full effect as soon as the disability occurred 
and that proof of disability to the company was not a condition precedent. 

In the Bergholm Case, supra, the Supreme Court, referring to the Marshall 
Case, said (page 490 of 284 U. S., 52 Ct. 230): “We granted certiorari because 
‘1 a supposed conflict with Minnesota Mut. Life Ins. Co. v. Marshall [C. C. A.] 
299 F.(2d) 977.” 

And at page 491 of 284 U. S., 52 S. Ct. 230, 231: “We do not need to con- 
trovert this construction of the words quoted, or question the soundness of the 
view of the court that the existence of the disability before the premium became 
il arrears, standing alone, was enough to create the waiver. In that view, the 
obligation to furnish proof was no part of the condition precedent to the waiver; 
but such proof might be furnished within a reasonable time thereafter. Here 
the obligation of the company does not rest upon the existence of the disability ; 
but it is the receipt by the ccmpany of proof of the disability which is definitely 
made a condition precedent to an assumption by it of payment of the premiums 
becoming due after the receipt of such proof. The provision to that effect is 
wholly free from the ambiguity which the court thought existed in the Marshall 
policy. Compare Brams v. New York L. Ins. Co., 299 Pa. 11, 14, 148 A. 855.” 
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In Hablutzel v. Home Life Ins. Co., 52 S.W.(2d) 480, the St. Louis Court of 
Appeals gives an interesting discussion and comparison of the Bergholm Case 
and the Marshall Case. The opinion states (page 483 of 52 S.W.(2d): “The 
fundamental distinction between the policy provision under review in the 
Bergholm Case and the provisions under review in the Marshall Case, and in 
the present case, is this: In the Bergholm Case, the agreement is that, upon 
receipt by the company of satisfactory proof that the insured is totally and 
permanently disabled, the company will waive all premiums becoming due after 
receipt of such proof; whereas, in the Marshall Case, as in the present case, the 
agreement is that, if the insured shall furnish due proof that he has become 
totally and permanently disabled, the company will waive the payment of pre- 
miums thereafter becoming due. Does this provision mean that the company 
will waive premiums becoming due after the insured has furnished proof, or 
after he has become disabled? We construe it to mean that the company will 
waive premiums becoming due after the insured has become disabled, because 
this construction is more favorable to the insured, and more in consonance with 
the purpose of the provision, which’ is to give protection to the insured against 
disability. If it was the intention to waive only the premiums becoming due 
after the furnishing of proof, it would have been an easy matter for the com- 
pany, who wrote the policy, to have said so in plain words, as was done in the 
Bergholm policy. It is significant that the Supreme Court, in construing the 
provision in the Bergholm policy, emphasizes the clause, ‘becoming due after 
the receipt of such proof,’ and adds that this relieves the provision from the 
ambiguity existing in the Marshall policy.” 

The Hablutzel Case is interesting also for the fact that the insured was 
suing to recover premiums paid to the company during a number of years while 
he was totally disabled, in ignorance of his rights, just as in the present case. 

Another case in plaintiff’s favor is Home Life Ins. Co. v. Keys, 187 Ark. 7%, 
797, 62 S.W.(2d) 950, 951, where a judgment for plaintiff was affirmed by the 
Supreme Court of Arkansas. There the clause construed read as follows: “On 
receipt by the company at its home office of due proof that any employee 
insured hereunder has become wholly and permanently disabled by accidental 
injury or disease before attaining the age of sixty years, so that he is and will 
be permanently, continuously and wholly prevented thereby from performing 
any work for compensation or profit, the company will waive the payment of 
each premium applicable to the insurance on the life of such disabled employee 
that may become payable thereafter under this policy during such disability. * * * 
The question presented for decision is, Was the making of proof of disability a 
condition precedent? We hold that it was not.” : 

All the New York cases cited by the defendant involve the interpretation oi 
quite different language, viz., Yohalem v. Columbian National Life Ins. Co., 136 
Misc. 748, 240 N. Y. S. 666; Gottlieb v. New York Life Ins. Co., 136 Misc. 194, 
240 N. Y. S. 568; Perlman v. New York Life Ins. Co., 234 App. Div. 359, 254 
N. Y. S. 646; Corbett v. Phoenix Mutual Life Ins. Co., 144 Misc. 872, 259 
N. Y. S. 221; Kasarsky v. New York Life Ins. Co., 145 Misc. 732, 260 N. Y. S$. 
769. 

[1] It is a familiar rule of law in construction of insurance contracts that, 
when the terms of a policy are of doubtful meaning, that construction most 
favorable to the insured will be adopted. Bergholm v. Peoria Life Ins. Co., 284 
U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416; Mutual Life Ins. Co. of New York v. 
Hurni Packing Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 
102; Stipcich v. Metropolitan Life Insurance Company, 277 U. S. 311, 322, 48 
SHCe. S12) 72-1 Bed Bos. 


[2] Aplying this rule of construction to the disability clause contained in the 
policy in the present case, it seems clear to me that the meaning of the word 
“thereafter” is doubtful and might be construed to refer either to the time of 
disability or to the time of furnishing proof, and taking that construction most 
favorable to the insured, the word “thereafter” should be held to refer to the 
time of disability, and the plaintiff is entitled to recover for the amount sued for. 
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TURLEY v. JOHN HANCOCK MUT. LIFE INS. CO. et al. 
Supreme Court of Pennsylvania. 
April 23, 1934. 
173 Atlantic Reporter 163. 
1. INSURANCE. 

Certificate of insurance and insurer’s pamphlet formed insurance contraet, under 
bill averring that insured became member of employees’ association in accordance 
with pamphlet which detailed benefits of group life policy and of certificate gained 
by membership and which was made part of bill, to which answer admitted that 
pamphlet under which beneficiary claimed was issued by insurer. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2 INSURANCE. 

Under group life policy providing for benefits, payable upon death, for total 
and permanent disability occurring after insured reached age of 60, and that insur- 
ance would terminate with termination of membership of insured in employees’ 
association, rights of insured became vested when he suffered such disability after 
60 and his subsequent loss of membership in employees’ association did not termi- 
nate insurance. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal No. 62, March term, 1934, from judgment of Superior Court, April 
term, 1933, No. 277, affirming decree of Court of Common Pleas, Allegheny County, 
January term, 1932, No. 3052; Arthur H. James, Superior Court Judge. 

Bill in equity to recover the sum of $1,000 under a group life policy by Mary 
Ann Turley against the John Hancock Mutual Life Insurance Company, and George 
M. Goodspeed and Michael C. Taylor, president and secretary and treasurer of the 
National Works Welfare Association, on behalf of themselves and all other mem- 
bers of the association. Decree in favor of complainant was affirmed by the Super- 
ior Court (110 Pa. Super. 578, 168 A. 356), and defendants appeal. 

Afhrmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Albert C. Hirsch, Cresswell S. Shumaker, Reed, Smith, Shaw & McClay, and 
Watson & Freeman, all of Pittsburgh, for appellants. 

Ward Bonsall, of Pittsburgh, for appellee. 

KEPHART, Justice. 

The employees of the National Works of the National Tube Company and the 

McKeesport Connecting Railroad formed an unincorporated association known as 
the National Works Welfare Association. Its object was “to encourage and pro- 
mote the General Welfare of its members, including the procuring of Group Life 
Insurance for its members” who were employees of these companies. Group in- 
surance was taken out by the association in the John Hancock Mutual Life Insur- 
ance Company. It covered all the employees who should become members of the 
association. The insurance company and the association issued an invitation to all 
employees to become members. The request contained a detailed “Plan of Protec- 
tion” consisting of proposed insurance. Accompanying this pamphlet was an appli- 
cation card or blank. 
Daniel a Turley, in 1926, when the association was organized, became a mem- 
ver applying for the limit of insurance, $1,000. He named his wife as beneficiary. 
Later he received a certificate of insurance from the insurance company. He died 
in 1930. Her right to collect the insurance called for in the certificate was denied 
because the insurance company claimed her husband’s employment and death were 
not covered by the terms of its policy. The court below entered a decree against 
both defendants, awarding the widow the insurance named in the policy. 

The plan of “protection” insurance submitted to Turley by defendants and 
accepted by him, the group insurance policy covering this plan, as well as the certi- 
ficate issued, were set forth in the bill with sufficient definiteness to sustain the 
oe ron bill averred the “benefits” in the “plan” and under the group insurance 
policy to be: 

“[a] Death Benefit. 

“The amount of insurance is payable, in the event of death * * * to the 
beneficiary selected, in a single sum. 
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“[b] Total and Permanent Disability Benefits. . bs 
“In the event of total and permanent disability, occurring before the age of 
60, * * * the * * * insurance * * * will become payable to the mem- 
ber himself in a single sum. ‘ ; 

“If total and permanent disability occurs after the age of 60, the insurance will 
be paid @nly when death occurs.” 

[1] The certificate of insurance states: “This is to certify that under and sub- 
ject to the terms and conditions of a Group Policy of insurance * * * issued and 
delivered to the National Works Welfare Association * * * by The John Han- 
cock Mutual Life Insurance Company * * * Daniel J. Turley is insured * * * 
for the sum of One Thousand Dollars, payable to * * * [his] wife as benefi- 
‘ciary if death shall occur while a Member of the Association during the continu- 
ance of said policy. * * * The insurance * * * terminates with the termi- 
nation of membership in the * * * Association unless the Member shall elect 
to continue” under the conversion privilege. Then follows the terms of the con- 
version privilege whereby a member separated from his employment may continue 
his insurance. This is followed by the “Permanent Total Disability” clause: If 
“any Member * * * has become totally disabled * * * the insurance * * * 
will become payable provided such’ disability or loss has been sustained before 
attaining the age of 60.” If the certificate evidenced the only contract, it did not 
cover as wide a field as the plan of protection, but appellee’s averments are broad 
in scope. For the purposes of this case we need consider only such arguments as 
relate to the pleadings. The bill avers that Turley became a member of the asso- 
ciation in accordance with the terms of the printed pamphlet. It detailed the 
benefits of the group life insurance gained by membership in the association and 
under the certificate of insurance. Turley acquired these benefits under the group 
policy of insurance issued to the Welfare Association by the defendant company. 
A copy, in full, of the pamphlet was made part of the bill. It set forth that Tur- 
ley was entitled to benefits for total and permanent disability occurring after the 
age of 60, the insurance to be paid when death occurred. Both defendants admitted 
in their answer that the “Plan of Protection” under which appellee claims was 
issued by them and that it contained “the details of The Group Life Insurance Plan 
* * * under the Group Policy issued by” the insurance company. Turley’s 
membership in the association was admitted. On the pleadings, therefore, the cer- 
tificate and the plan of protection formed the insurance contract binding both 
defendants. Defendants’ joint answer sets up as the only defense that Turley was 
discharged from the service of the company and failed to convert his insurance 
and concludes, therefore, that neither the association nor the company is liable 
under the contract. Part of the “Plan of Protection” was relied on to sustain their 
position. Appellants made no contention in their answer that the certificate was the 
only contract between the parties and could not be modified by the pamphlet con- 
taining the “Plan of Protection” unless the latter was omitted as the result of 
fraud, accident, or mistake. There was no denial that the “Plan of Protection” set 
forth in full in the bill was “The Group Insurance Plan * * * under the Group 
Policy issued by defendant company.” These averments were specifically admitted 
by defendants. Appellee’s claim was for permanent disability after the age of 60. 
It was set forth in paragraphs 7, 8, and 9 of the bill; it was not denied because of 
age but for another reason: Discharge of the insured. (The certificate reads that 
Turley is insured under the terms and conditions of the group policy of insurance; 
the “terms and conditions” are set forth in the “Plan of Protection” just discuss- 
ed.) The only question then is that set up in the answer: Was Turley discharged? 

Two and a half years after Turley became a member and after he was 60 
years of age (at which time he was in the employ of the National Tube Com- 
pany and a member of the association), he became totally and permanently 
disabled by reason of what may be briefly termed heart disease. He was forced 
to quit work, but continued as an employee to pay his dues to the association 
until September, 1929, when the officers refused to accept any further money 
from him. His name was removed from the roll of employees and he was 
notified that he was “discharged.” He received no compensation or wages after 
he quit work. The question for disposition is: Did the discharge affect Turley’s 
rights? 
|2, 3] Defendant argues that under the terms of the policy and the “Plan of 
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Protection” any separation from service for any cause whatever will extinguish 
any contractual relation either with the Welfare Association or with the insurance 
company. Undoubtedly this contention would be sound had not a member's 
substantive right prior thereto become fixed. Turley became totally and_per- 
manently disabled when he was a member of the association and an employee 
of the company. He was unable to continue his employment. When that condi- 
tion arose he became entitled to the benefit from the insurance to be paid to his 
beneficiary at death. His rights became vested. True, the benefit was not to 
be enjoved until death, but his beneficiary was then to receive it. Rights are 
vested when the right to enjoyment, present or prospective, has become the 
property of some particular person or persons as a present interest. Turley 
was never able to work after disabled, of course; his rights were fixed and deter- 
mined in 1928 when he was forced to leave his work because of disability. It 
was not the intent and purpose of the “Pian of Protection” to oust a man from 
the association, as well as from the company, who had become permanently 
disabled after he was 60. The “Plan of Protection” distinctly says otherwise. 
Most workmen, if they reach 60, become disabled thereafter. The case is very 
close in reasoning to Marshall v. Pilots’ Ass’n, 206 Pa. i82, 55 A. 916, Becker v. 
Berlin Beneficial Soc., 144 Pa. 232, 22 A. 699, 27 Am. St. Rep. 624: and Palmer 
v. Protected Home Circle, 252 Pa. 201, 97 A. 188. In all of these we have held 
that where rights under similar contracts have become fixed, they cannot be 
disturbed or destroyed by the subsequent conduct or acts of one of the parties. 

The judgment of the court below is affirmed. 

FOUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. KLEIN et al 
Supreme Court of Pennsylvania. May 21, 1934. 
173 Atlantic Reporter 188. 

INSURANCE. 

Where court below found that insured knew statements as to health in 
application for reinstatement were false, that plaintiff intended to perpetrate 
fraud, and that insurer’s agent had no actual or apparent authority to reinstate 
lapsed policy, agent’s alleged statement to insured that his illness and treatment by 
physician did not matter held not to preclude rescission of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2, APPEAL AND ERROR. 

Chancellor’s findings approved by court in banc are as binding on Supreme 
Court on appeal as verdict of a jury. 

(For other cases, see Appeal and Error, Dec. Dig. § 1009[7].) 

\ppeal No. 173, January term, 1934, from decree of Court of Common Pleas 
No. 2, Philadelphia County, December term, 1931, No. 12,573; E. O. Lewis, Judge. 

sill in equity by the Equitable Life Assurance Society of the United States 
against Hymen Klein and another to rescind and declare void the restoration of a 
lapsed policy of life insurance. Decree for plaintiff, and defendants appeal. 

Decree affirmed, and appeal dismissed 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Irvin Bendiner and Sabato M. Bendiner, both of Philadelphia, for appellants. 

Robert J. Sterrett, of Philadelphia, and Alexander & Green, of New York 
City, for appellee. 

Simpson, Justice. 

The Equitable Life Assurance Society of the United States, plaintiff herein, 
nsired the life of Hymen Klein, one of the defendants, in favor of his minor 
children, whose guardian ad litem is the other defendant. In plaintiff’s bill in 

(uity, it is averred that “the said policy lapsed by reason of the nonpayment 
of the premium due January 21, 1931,” a fact expressly admitted in the answer, 
as is also the further averment that “on February 27, 1931, the said policy was 
restored by the plaintiff.” The bill seeks a decree that “the restoration of the 
policy be rescinded and declared null and void,” because “the declarations made 
by the insured as to his health, in order to have the policy reinstated, were false 
and fraudulent.” Defendant’s answer denies this, and it was the important 
issue of fact raised at the trial. The chancellor who saw and heard the witnesses, 
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the insured being one, found as a fact that those “declarations * * * were false 
and fraudulent,” adding: “In so concluding, we have given some weight to the 
impression made upon us at the hearing” by the insured who made them. The 
chancellor reported that a decree should be entered as prayed for in the bill; the 
court in banc dismissed all of defendant’s exceptions and entered the decree 
reported by the chancellor; and thereupon this appeal was taken. Notwithstand- 
ing the elaborate argument of appellants’ counsel, the decree must be affirmed, 

Appellants state but three questions as being involved in this appeal. The 
first two are based on the contention that the policy of insurance never did lapse. 
As we have already pointed out, it is expressly admitted in the pleadings that 
it did. The only other question alleged by appellants to be involved is as 
follows: “Where an insurer’s agent, who is empowered to solicit, the reinstate- 
ment of lapsed policies and to collect the first year’s premium, which is due, has 
personal knowledge that the insured has been ill, and informs the insured that, 
because of his recovery, a statement of his past illnes need not be written into 
the form of request for reinstatement, which form was prepared by the insurer 
and was filled in by the insurer’s agent, is not the insurer, who is attempting 
to cancel the policy on the ground of this misstatement, estopped from setting 
up the insured’s previous illness?” 

This is an ingeniously worded question, but, so far as concerns this appeal, 
this is all that can be said in its favor. The policy provides that, in case it shall 
lapse, as the pleadings admit it did, “it may be reinstated at any time during 
the term period upon the production of evidence of insurability satisfactory to 
the society |plaintiff] and the payment of all overdue premiums, with interest 
at 5% per annum.” 

The application for reinstatement was in writing, as follows: 

“To the Equitable Life Assurance Society of the United States: 

“I, Hymen Klein of Philadelphia, Pa., hereby apply for the reinstatement of 
Policy No. 8160393 issued by the said society upon my life and now lapsed 
because of the nonpayment of premium due on the 21 day of January, 1931. 

“I hereby certify that I am in good health; that except as stated below, I 
have had no illness, have not consulted any physician or practitioner, have not 
been a patient in any hospital or sanitarium; and that there has been no change 
in the health record of my family, since the issuing of the policy. 

“I hereby agree that if the above mentioned policy is reinstated by the 
society, such reinstatement shall be based upon the good faith of this declaration, 
which is personally signed by me; and that the reinstatement if granted shall 
not take effect until all premiums in arrears, with interest, have been duly paid 
during my continued good health. 


“Dated at Phila. Pa. 2/27/31 


“Hymen Klein.” 

The answer to the bill avers: “It is admitted [by the defendants] that the 
defendant [Klein] had-had an illness since the issuance of the policy.” “It is 
admitted that the defendant had consulted and been attended by a physician since 
the issuance of the policy.” And it is further admitted that plaintiff “reinstated 
and restored the said policy in reliance upon the said declarations.” It is averred, 
however, that they “were made in entire good faith,” this being the loophole 
through which appellants hope to escape the effect of their false statements. It 
is advanced, of course, because of the clause in the petition for reinstatement, 
as above quote, that “such reinstatement [if made] shall be based upon the 
good faith of the declarations’ made in the application therefor. The aver- 
ment of good faith is futile, however, because of the finding by the chancellor, 
approved by the court in banc, that the assured’s “declarations * * * were false 
and fraudulent.” 


[1] The insured alleges that he told plaintiff's agent, who brought the blank 
petition for reinstatement, that he had been sick and had been attended by a 
physician, and that the agent said these things did not matter. This also is futile. 
With sufficient evidence in support thereof, the court below further found: | 

“(9) The insured when he signed the said request, was able to read and write 


the English language, and knew that the said statements [as to his health] were 
false.” 
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“(20) Maurice Markmann [the agent who delivered to the insured the blank 
form of petition for reinstatement] had no authority and no apparent authority 
to reinstate lapsed policies. There was no evidence that either Markmann or 
any other person so employed by plaintiff had ever exercised any such authority. 

~ “(21) The insured, Hymen Klein, in furnishing [Markmann] with the request 
‘or reinstatement of the lapsed policy of insurance, did not act in good faith, but 
was actuated with an intent to perpetrate a fraud.” 

[2] These findings, having been approved by the court in banc, are as binding 
upon us, on appeal, as the verdict of a jury would be, and hence obviate the 
necessity for any citation of authorities to support the decree. It may not be 
inappropriate, however, to quote briefly from Koppleman vy. Commercial Casualty 
Ins. Co., 302 Pa. 106, 117, 118, 153 A. 121, 124, as follows: “The issue was a 
legal one. Plaintiff had permitted an application to be sent in to the company 
over his signature stating that he had not been disabled by accident during the 
preceding five years. He admitted that his answer as written was false. He had 
also stated in the application that in the period named he had not received medical 
or surgical attention. This also he admitted to be false. These statements were 
manifestly material to the risk, should have been so declared by the trial judge as 
a matter of law, and binding instructions for defendant should have been given.” 
All this exactly fits the present case. 

The decree of the court below is affirmed, and the appeal is dismissed, at the 
cost of appellants. 

POWELL v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 13860. 
Supreme Court of South Carolina. 
June 1, 1934. 
174 Southeastern Reporter 649. 
2, INSURANCE. 

Insurance card of employee kept by employer on which termination date of 
group insurance was filled in as of February 1, 1932, was not conclusive proof of 
changed employment status or of policy termination before death on February 
27, 1932, in absence of other evidence of termination of employment within terms 
of group policy, but question was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. 

Even if policy were deemed to have terminated February 1, 1932, where insur- 
ed died February 27, 1932, insurance protection was still afforded beneficiary of 
group policy under provision granting grace of 31 days during which insurance 
should continue in force. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

4, INSURANCE. 

In action on group policy, evidence that insured, a young unmarried woman, 
was in unfortunate physical condition on day she was laid off and that other young 
women in same condition were temporarily laid off about the same time and that 
it was custom of mill not to work women in that condition held properly admitted, 
where insurance contract placed it in discretion of employer to elect that tempo- 
rarily laid off or temporarily disabled employees should be considered in employ- 
ment of employer during such period. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
arr from Common Pleas Circuit Court of Fairfield County; T. S. Sease, 
Judge. 
_ Action by E. W. Powell against the Equitable Life Assurance Society of the 
United States. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Thomas, Lumpkin & Cain, of Columbia, and McDonald, Macaulay & McDon- 
ld, of Winnsboro, for appellant. 

Douglas & Douglas, of Winnsboro, for respondent. 

Biease, Chief Justice. 

rhe appellant issued and delivered to United States Rubber Company a group 
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policy of insurance on the lives of its employees, which included employees of 
Winnsboro Mills, a subsidiary corporation of United States Rubber Company. The 
premiums were payable by the Rubber Company, and there is no question here as 
to their prompt payment at all times. An insured employee contributed from his 
or her wages a proportionate part of the premiums. The insurance carried on his 
or her life was only to be of force and effect while the insured was an employee 
of the Rubber Company. The certificate of insurance, involved in this case, was 
issued and delivered by the Insurance Company to a young woman who, at the 
time of the issuance and delivery, was an employee of the Winnsboro Mills, and 
the respondent was designated as beneficiary therein. The insured died on Febru- 
ary 27, 1932. 

Payment of the amount of insurance to the beneficiary being declined, this ac- 
tion for its recovery was instituted by him in the court of common pleas of Fair- 
field county. 

The appellant resisted payment on the ground that the insured had discontinued 
her employment with the Winnsboro Mills on December 10, 1931, and that the cer 
tificate, pursuant to its provisions, was canceled as of February 1, 1932, and, con- 
sequently, there was no contract in existence at the time of the death of the insured 
The answer further alleged that no contributions in aid of premium payments had 
been collected from the insured on her policy subsequent to December 10, 1931, and 
therefore, by the provisions of the certificate, it had become lapsed, and was of 
no effect at the time of the death of the insured. 


In the trial of the cause, before his honor, Judge Sease, the appellant made 
appropriate motions for both a nonsuit and direction of verdict, but these were 
overruled. The case being submitted to the jury, a verdict was returned in favor 
of the respondent. A motion for a new trial on the part of the Insurance Company 
being refused, it has appealed from the adverse judgment to this court. 

The six exceptions of the appellant question the correctness of the rulings of 
the trial judge in a matter relating to the introduction of testimony, the refusal to 
grant motions for a nonsuit and a directed verdict, and ‘certain instructions to th 
jury. Without setting forth these exceptions, or the grounds thereof, in detail, we 
shall pass upon what we conceive to be the material issues involved in the appeal 

[1] At the instance of the respondent, the trial judge instructed the jury as 
follows: “While an employee who voluntarily severs his or her employment, or 
who to his knowledge is discharged for any reason or for no reason, loses his or 
her benefit under the policy, I charge you that the beneficiary cannot be arbitrarily 
deprived of the benefits of the policy; neither the insured nor the beneficiary can 
arbitrarily be deprived of its benefits without notice.” 

In connection with the instruction, the judge commented: “I charge that, gen- 
tlemen. That is on the ground that this woman under the policy—under the admis- 
sion of the testimony contributed her money to the carrying on of the policy. If 
the employer, that is the Mill, had contributed all of the money, then that principle 
of law would not apply.” 


It does not seem necessary for us to determine if the quoted instructions were 
erroneous, but we may say that there seems to be some authority for them in the 
decisions of this court in the cases of Antley v. New York Life Insurance Company, 
139 S. C. 23, 137 S. E. 199, 60 A. L. R. 184: Wanamaker v. Stroman, 167 S. C. 484, 
166 S. E. 621; and Thompson v. Pacific Mills, 141, 141 S. C. 303, 139 S. E. 619, 59 
As LR 237. 

Even if we should concede with the appellant that there was some error in the 
instructions, we would, nevertheless, be compelled to hold that it was not sufficient 
to force a reversal of the judgment below. The reason fer this view is due to the 
fact that it seems all through the trial of the case the appellant admitted that the 
only question to be decided by the jury was whether or not the insured occupied 
the status of an employee of the Winnsboro Mills at the time of her death. Cer- 
tainly, the presiding judge had taken that view. Almost at the outset of his charge, 
he said, “I am going to adopt the statement made” by one of the appellant’s coun- 
sel “that the only question in this case is, whether or not at the time of the death 


of the insured, she was employed by the defendant company” (referring, of course,, 


when he used the words “defendant company” to the Winnsboro Mills). Later on, 
in his charge, the judge said: “And I think the pleadings fairly warrant the admis- 
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sion, or the contention, of coursel who represent the defendant, who first addressed 
you on behalf of the defendant, that the issue before you, is whether or not, at 
the time of her death, she was an employee of the mill.’ 

An inspection of the pleadings and a careful reading of the evidence adduced 
in the trial, with the accompanying exhibits, impel us to the conclusion that the 
learned trial judge correctly sized up the situation, and really submitted to the 
jury for their determination the only issue in the case which they were required 
to pass upon, namely, if the insured, at the time of her death, occupied the relation- 
ship of an employee of the Winnsboro Mills. There was no endeavor on the part 
of any of the counsel for appellant, present at the trial, to correct the view of the 
pleadings, and the issue to be determined, announced by the judge, and it was the 
duty of counsel to advise him if he had fallen into error as to the issues made 
hy the pleadings. 


\fter reading from the provisions of the policy, the trial judge instructed the 
jury as follows: “Now, gentlemen, I instruct you that if the insured was only 
temporarily laid off, or relieved temporarily, with both parties understanding that 
she was to be re-employed, or that she was to continue her relation with the mill, 
then that would not be a discharge, and she would be deemed still to be in—at the 
time of her death, to he in the employment of the Company.” 


The appellant does not complain of any error in the legal principles announced 
in those instructions, but contends that they were inapplicable and harmful, since 
there was no testimony tending to show an understanding between the mills and 
the insured at the time she was “laid off” that she was to be reemployed, or that 
she was to continue her relation with the mills, and, on the contrary, the testimony 
clearly showed that the insured was laid off on account of lack of work, without 
any agreement to take her back at any time, and there was an absolute and uncon- 
ditional termination of the employment as of December 10, 1931. 

The exception may be considered along with those relating to the refusal to 
grant a nonsuit or to direct a verdict in the appellant’s favor, on what we have 
already stated to be the main issue in the case, the relation of the insured, at the 
time of her death, to the Winnsboro Mills. 


It is admitted that on February 27, 1932, the day of her death, the insured was 
not in the active service of the mills, where, prior to December 10, 1931, she had 
beer. working, a fact about which there is no question. The position taken by the 
respondent is that she was temporarily laid off, but not discharged, and that, as an 
employee of the mills, within the provision of the group insurance policy, her em- 
ployment status had not been affected by the “lay off” taking her out of active 
service. 

[2] The appellant’s main reliance seems placed on a “leaving slip” card, kept 
hy the Winnsboro Mills, bearing the notation “laid off until we can use her again’ 
(such card being offered in evidence through Mr. Sargeant, the overseer of the 
spinning department), coupled with somewhat similar reliance on another card 

ihibit, introduced over respondent’s objection that it was incompetent, which 
was identified in evidence as “the insurance register concerning certificate A-27553 
ssued to” the insured “as made up by Winnsboro Mill,” on which the “termina- 
uon date” of her insurance was filled in as of date February 1, 1932, it being 
the holding of Judge Sease (although the card does not show when the entries 
appearing on it were made) that the card was competent but not conclusive. 

rhe provisions of the group policy effecting the rights of beneficiaries hold- 
ing certificates of insurance issued under it are in substance as follows: (1) The 
olicy premiums, payable monthly in advance at the home office of the Insurance 
Company, are declared under the express terms of the policy to be payable to 
‘le society by the employer; (2) a period of thirty-one days’ grace for the 

“ment of the premiums is specifically granted, during which period it is pro- 
vided that the insurance shall continue in force; (3) the obligation is placed on 
the employer to furnish the Insurance Company with the names of the eligible 
employees, aud any insurance data concerning them, and also to report during 
the continuance of the insurance contract “all changes of status in the group 
ol, employees affecting the amount insured” under the group policy provisions, 
and that the insurance covering such changes and the premium readjustment 

responding to the changes shall become effective from the date when such 
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changes occur; and (4), lastly, under the topic heading “Terminations,” the policy 
makes provision that the insurance affecting any employee covered by the group 
contract “shall automatically cease and determine upon such employee's dis- 
coutinuance of participation as evidenced in writing signed by the employee and 
filed with the Society, or upon the termination of such person’s employment 
with the employer in the specified classes of employees without regard to the 
cause of such termination, except as the employer may elect that all employees who 
are insured hereunder are temporarily laid off * * * or are temporarily disabled, 
shall be considered to be in the employment of the employer during such period.” 

It is sufficient to say that an examination of the record does not disclose 
any testimony or exhibit offered in evidence to indicate any report made by the 
Winnsboro Mills to the Insurance Company announcing a changed situation of the 
insured; nor does the record show any evidence of a termination of her employ- 
ment within the terms of the group policy. The insurance card of this employee, 
kept by the Winnsboro Mills, falls far short, we think, of either conclusive proof 
of changed employment status, or conclusive proof of her policy termination, in 
the absence of which it was clearly the duty of the trial judge to submit the 
case to the consideration of the jury. 

[3] Even if the insured’s insurance had been regarded, under the testimony, 
as having been terminated on February 1, 1932, as seemingly indicated by the 
notation of termination appearing on her certificate register card (irrespective 
of whether such termination was under the provisions of the clause relating to 
“terminations,” or because of default in the payment of premiums as required 
by the “payment” clause), insurance protection would nevertheless be afforded the 
beneficiary holding her certificate in view of the group plan provision that “a 
grace of thirty one days will be granted * * * during which period the insurance 
* * * shall continue in force.” 

[4] There was evidence to the effect that the insured, a young unmarried 
woman, on the day she was “laid off,” was in an unfortunate physical condition, 
evident to all those who came in contact with her, and that other young women, 
in the same condition, were, about the same time, temporarily “laid off”; and 
that it was the custom of the mill not to work women in that condition. 

To the contention of the appellant, under its first exception, that testimony 
was inadmissible to show any custom or course of business existing or practiced 
in the Winnsboro Mills, as to the maner and effect of “lay off,” it is sufficient, 
in our opinion, to refer to the contract group plan provision under the topic 
heading “Terminations,” where (from a standpoint of insurance coverage) it is 
placed in the discretion of the employer to elect that “temporarily laid off” or 
“temporarily disabled” employees “shall be considered to be in the employment 
of the employer during such period.” Since it was left by the terms of the 
group plan for the company to determine for itself whether an employee’s dis- 
coutinuance from its service should be regarded as a temporary lay off or as a 
permanent severance from employment, it follows, obviously, that resort may 
properly be had to any attendant circumstances or to precedents of custom or 
practice arising from similar situations which are allowable in evidence as tending 
to throw light on the occurrence of the “lay off”; and to that end the practice or 
course of business previously existing at the Winnsboro Mills, as instanced in 
others similarly situated, was of some evidential value, sufficient, at least, under 
the circumstances, to warrant the introduction of the testimony. 

From an examination of the entire record, with especial attention to the 
exceptions, we do not find any error which, in our opinion, would justify 2 
reversal in the case. The one main issue, submitted to the jury, has been 
decided against the position of the appellant. All the other questions were only 
incidental to that: and even if there was error concerning them, it would not 
warrant a reversal of the judgment. 

The judgment of this court is that the judgment appealed from be, and the 
same is hereby, affirmed. 

Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 
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LIVINGSTON v. MUTUAL BENEFIT LIFE INS. Co. No. 13865. 
Supreme Court of South Carolina. June 22, 1934. 
174 Southeastern Reporter 900. 
1. INSURANCE. 

Insurer had right under life policy on proper notice to cancel policy when 
uitstanding loan and intcrest thereon at date of cancellation exceeded amount 
f cash surrender value, if insured had failed to pay interest due under loan 
agreement. 

Provisions of policy as to loans were to effect that loan would bear 
interest at rate of 6 per cent. per annum and might be paid off at any 
time while policy was in force, and that if interest was not paid when 
due, it should be added to the principal provided the entire indebted- 
ness then outstanding should be within the limit secured by the cash 
surrender value, otherwise nonpayment of interest should render the 
policy void after one month’s notice should have been mailed to the 
last-known address of the insured and assignee. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. INSURANCE. 

Incontestable clause of life policy held to relate only to validity of contract 
of insurance and not to affect construction of terms of contract. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Generally, rights of insurer as to loans on policy are same as those of any 
ther lender of money, at least as to rate of interest it may collect and mode 
in which it may enforce payment. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Common Pleas Circuit Court of Richland County; W. H. 
Townsend, Judge. 

Action by Sarah E. Livingston, administratrix of the estate of Robert L. 
Livingston, deceased, against the Mutual Benefit Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Andrew J. Betha, of Columbia, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, and David Kay, Jr., of Newark, 
N. J., for respondent. 

BieasE, Chief Justice. 

From a directed verdict and judgment thereon in favor of the defendant 
insurance company, the plaintiff has appealed to this court. The action, tried 
in the court of common pleas of Richland county, was for $3,000, actual and 
punitive damages, growing out of the refusal of the insurance company to pay 
the amount claimed by the plaintiff to be due on an insurance policy, issued by it 
on the life of Robert L. Livingston. The facts necessary for a determination 
of the appeal are as follows: 

The policy, referred to as “as twenty-payment life,” in the sum of $1,000, 
was issued to the insured on December 9, 1910, and thereunder he was entitled 
to certain dividends. The twenty-year period ended on December 9, 1930. From 
lime to time, within that period, the insured borrowed money from the company, 
neluding funds necessary, in some instances, to meet his premiums, the policy 
securing the payment of the loans, which bore interest at the rate of 6 per cent. 
per annum. Prior to December 9, 1931, when the interest on the loan would 
come due, the company gave the insured timely notice of the amount that 
would be due as interest, the amount of dividend available, and the cash balance 
required of him by way of interest in order to keep the policy in full force 
nd effect, but no payment of the required amount was made. On January 23, 
1932, the company sent the insured notice by registered mail, of the nonpayment 
ot the interest due on December 9, 1931, on his loan, and advised him that 
according to the terms of the loan agreement and the terms of the policy, the 
nterest could not be added to the principal of the loan and the policy continued 
in force, for the reason that the total indebtedness at the end of the policy 
year would not be within the limit secured by the cash surrender value of the 
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policy; and he was given due notice that unless the sum of $8.21 should be paid 
on or before February 23, 1932, the policy would thereupon become null and 
void, and would be marked off the company’s books in consideration of the 
cancellation of the indebtedness. There was proof that this notice was received 
by the insured on January 26, 1932. There was no payment by the insured as 
demanded on February 23, 1932. The policy was declared canceled, and entry 
to that effect made on the books of the company. On that date, as it is admitted 
by the plaintiff, the total amount of the outstanding loan, with interest due 
thereon, was 39 cents more than the cash surrender value of the policy on that 
day. 

The loan agreement signed by the insured provided for the payment of the 
full amount of the loan, and interest on the same at the rate of 6 per cent. per an- 
num to be “payable as the successive premiums, or instalments thereof, on the poli- 
cy shall fall due, or, if there be no further premiums due, at the end of each polic 
year.” Therein, the insured acknowledged that the loan was for the purpose of con- 
tinuing the policy in force. He further agreed “that if interest shall be not paid 
when due. it shall be added to the principal, provided the entire indebtedness then 
outstanding shall be within the limit secured by the cash surrender value of the 
policy; otherwise nonpayment of interest shall render the policy null and void after 
one month’s notice shall have been mailed to the last known address of the insur- 
ed and assignee, if any.” There was no assignee other than the company. 

The provisions of the policy as to “loans” were as follows: 

“At any time while this Policy is in force the Company will loan on the sole 
security thereof up to the limit secured by the Cash Surrender Value, upon receipt 
of the Policy and a Certificate of Loan satisfactory to the Company. The loan 
will bear interest at the rate of six per centum per annum and may be paid off at 
any time while the Policy is in force. Jf interest be not paid when due, it shall be 
added to the principal, provided the entire indebtedness then outstanding shall be 
within the limit secured by the Cash Surrender Value; otherwise non-payment oj 
interest shall render the Policy null and void after one month’s notice shall have 
been mailed to the last known address of the Insured and Assignee, if any.” (Ital- 
ics ours. ) 

[1] The trial judge held that, under the terms of the quoted clause of the poli- 
cy, the company, upon proper notice, had the legal right to cancel the policy, since 
the outstanding loan, and the interest thereon, at the date of cancellation, exceeded 
the amount of the cash surrender value, and the insured had failed to pay the inter- 
est due by him under his loan agreement and the terms of the policy. 

The correctness of that ruling is challenged here by the appellant. Her counsel 
urges that the quoted terms of the policy should have been construed in connection 
with the “incontestable clause” contained therein, which was in the usual language 
of such clauses in standard policies of the character of the one here involved, as 
follows: “This policy will be incontestable after one vear from its date of issue ex- 
cept for non-payment of premium.” 

|2] We are of the opinion that the “incontestable clause” relates to the validity 
of the contract of insurance. It does not affect the construction of the terms of the 
coniract. There was no question here as to the validity of the policy. The ques- 
tion related only to the construction of its terms, and the right of the insurer to 
cancel for failure of the insured to comply with the terms. The incontestable 
clause “controls all matters which would have the effect of defeating or destroying 
the contract of life insurance, such as those relating to the cause of death or the 
habits of the insured, although it will not controi matters which affect the remedy 
merely.” Elliott on Insurance, p. 410. 

[3] Regarding loans on policies, the general rule is that “the rights of the com- 
pany are the same as those of any other lender of monev, at least as to the rate 
of interest which it may collect and the mode in which it mav enforce payment, It 
having the right to foreclose only in the mode provided bv law or agreed upon by 
the parties.” 32 C. J. 1166. 

We have not been cited to any statute of our state similar, perhaps, to statutes 
of other states, providing by law for the foreclosure of a loan on a life insurance 
policy. Neither have we been referred to any case in our decisions which we think 
is in any wav controlling of the question before us. The matter of the manner 01 
foreclosure appears, therefore, to be one which may be properly the subject of con- 
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tract between the parties, the insurer, and the insured. The contract here provided 
that method, namely, when the amount of the outstanding loan, and the interest 
due thereon, would exceed the amount of the cash surrender value of the policy, 
the insurer could cancel the policy upon thirty days’ notice by mail to the insured 
of the intended cancellation, if the insured failed to pay the interest due on the 
loan. The method, agreed to by the insured, was followed. 

The appellant depends very much upon the case of New York Life Insurance 
Company v. Curry & Bros., 115 Ky. 100, 72 S. W. 736, 737, 61 L. R. A. 269, 103 Am. 
St. Rep. 297. That case is not in point. The Kentucky court held illegal the can- 
ellation of the policy there involved for failure to pay interest on a policy loan, 
because the provision for forfeiture was “upon such terms as the payee of the note 
(the insurance company) may require, and at its option.” The agreement in that 
policy did not allow the insured the actual cash surrender value of the policy in 
settling his indebtedness, but allowed only “the customary cash surrender value 
then allowed” by the insurer, which was only such value as the insurer itself might 
arbitrarily fix, denying thereby to the insured the benefit of the full amount to 
which he was entitled in a cancellation of his policy. 

In a very able opinion of Presiding Judge Jenkins of the Court of Appeals of 
Georgia, the decision in the Curry Case was distinguished from many other cases 
touching generally the question here made. See Hammond v. Volunteer State Life 
Insurance Company, 47 Ga. App. 472, 170 S. E. 681, 685, decided on September 4, 
1933. The validity of a stipulation in a paid-up life policy, providing for its can- 
cellation, after notice to the insured, for failure to pay an outstanding loan, when 
the loan, and the interest thereon, exceeded the amount of the cash surrender value, 
was upheld by the Georgia court, and numerous decisions, from jurisdictions 
throughout the United States, were cited in support of the conclusion reached. 
To sustain the conclusion of the circuit judge in this case, we cannot do better than 
to quote what was said by Judge Jenkins in the Hammond Case: 

“A stipulation in a paid-up policy of life insurance and a loan agreement there- 
on, providing for what amounts to a method of foreclosure, after the giving of the 
prescribed notice, by the cancellation of the policy and the application of the cash 
value thereof to the payment of the loan whenever the past-due principal with the 
interest thereon equals or exceeds the actual cash value of the policy (as distinguish- 
ed from some amount arbitrarily fixed by the insurer without regard to the actual 
value), is valid and does not contravene public policy or amount to confiscation or 
to an agreement for the exaction of a penalty for nonpayment of the indebtedness, 
since, under such a contractual procedure, the insured realizes the full amount of 
all his rights and interest in the policy at the time of such cancellation.” 

Incidental questions raised by the appellant in her exceptions have no real 
hearing upon the main issue for our determination, and it is not necessary that they 
be considered. 

We regret, of course, that the insured, who died so soon after his policy was 
canceled, has caused loss to his estate and loved ones by his failure to comply with 
his contract. This court has always been liberal in the construction of the terms 
of life insurance policies in favor of those carrying life insurance, but we can find 
no authority of law to authorize us to hold in this case that the insurance com- 
pany exceeded its rights under the contract the insured made with it. Indeed, an 
examination of the entire record shows that the company, during the twenty years 
in which the policy here was carried, was exceedingly liberal with the insured. 
During those years, he actually paid out a net cash amount of only $141.48 for the 
protection he had, the company from time to time lending him not only sums to 
meet his premium payments, but cash in addition. 

The judgment appealed from is affirmed. 

Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


\MERICAN NAT. INS. CO. v. B. GONZALEZ & CO. et al. No. 9372. 
Court of Civil Appeals of Texas. San Antonio. May 23, 1934. 
Rehearing Denied June 13, 1934. 

72 Scuthwestern Reporter (2d) 388. 


l. INSURANCE. 
Recovery would not be denied on life policy because of discrepancies in 
spelling names of insured and beneficiary and as to place of birth and height of 
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insured, where discrepancies were shown to be result of agent’s carelessness in 
preparing application and insured and deceased were shown to be same person 
(For other cases, see Insurance, Dec. Dig. § 645[5].) 
3. INSURANCE. 
In action on life policy, evidence as to what would be reasonable attorney’s 
fees held properly admitted. 
(For other cases, see Insurance, Dec. Dig. § 648[1].) 
4. INSURANCE. 
_ $150 attorney’s fees allowed in action on life policy for $400 held not exces- 
sive. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
5. INSURANCE. ; 

In action on life policy, refusal to order insured’s body exhumed for purpose 
of identification held not error, where request was not presented until trial and 
principal matters in dispute were correct spelling of deceased’s name, and place 
of his birth. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

Appeal from County Court at Law No. 2, Bexar County; C. J. Matthews, 
Judge. 

Action by B. Gonzalez & Company and others against the American National 
Insurance Company. Judginent for plaintiffs, and defendant appeals. 

Affirmed. 


Carter & Carter, of San Antonio, for appellant. 

James R. Cade, of San Antonio, for appellees. 

Murray, Justice. 

This suit was instituted by appellees, B. Gonzalez & Co., Arcadio Reyes, and 
Rodolfo Villareal, against appellant, American National Insurance Company, for 
the principal sum of $400, upon a life insurance policy alleged to have been 
issued on the life of George Villareal in favor of Rodolfo Villareal. It is further 
alleged that the beneficiary after the death of the insured executed an assign- 
ment of certain rights in the policy to B. Gonzalez & Co. and also executed 
another assignment and power of attorney to Arcadio Reyes. Appellees also 
asked for penalties and attorney’s fees. 

A jury trial was had, and upon the answers of the jury to the questions pro- 
pounded to them, the trial judge rendered judgment in favor of appellees for the 
principal sum provided for in said insurance policy, together with penalties and 
$150 as attorney’s fees. 

The Insurance Company has perfected this appeal. 

[1] The entire controversy in this case revolves around the correct spelling 
of the names of the insured and the beneficiary. In the application for the 
insurance the insured’s name is spelled “George Viarreal” and the beneficiary's 
name is spelled “Rodolfo Viarreal,” while the premium receipt book has the 
insured’s name spelled “George Villareal.” The record discloses that the correct 
spelling of deceased’s surname is “Villareal” and that the beneficiary spelled 
his surname the same way. The evidence is clear that the insured and the 
deceased were one and the same person, and that the insurance policy was 
actually issued on the life of George Villareal, but that one De Bona, the agent 
who secured the application, simply wrote the name wrong in the application 
There were other discrepancies, such as the place of birth of the insured and 
his height; but these were also explained away and shown to be the result of the 
careless manner in which the agent prepared the application. The jury properly 
found that the policy was issued upon the life of George Villareal and that h: 
was at the time of the trial deceased. 

[3, 4] Appellant further complains of the introduction of evidence as to what 
would be a reasonable attorney’s fee in this case, and the action of the trial court 
in allowing attorney’s fees in the sum of $150. The evidence was properly admit- 
ted and the amount po was not excessive. 

[5] Appellant assigns as error the refusal of the court to order the body 
of the insured exhumed for the purpose of identification. The request to have 
the body exhumed was presented to the trial judge for the first time during the 
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trial of the cause. No excuse was shown why this matter was not presented 
before an announcement of ready. Neither is it shown that the exhuming of 
the body would serve any useful purpose. The principal matters in dispute were 
the correct spelling of deceased’s name and the place of his birth. An autopsy 
of the body made eight months after its burial would shed no light on these 
questions. 

[6] There is another reason why appellant’s assignments are not well taken. 
The appellees were all of Mexican extraction and the name “Villareal” is a 
Mexican name. According to the Mexican pronounciation, the names “Villareal” 
and “Viarreal” are idem sonans, and there was no real variance between the 
name stated in the policy and that of the insured. 

The judgment will be affirmed. 


MOHAR v. CONTINENTAL LIFE INS. CO. No. 7907. 
Supreme Court of Appeals of West Virginia. May 8, 1934. 
Rehearing Denied June 14, 1934 
174 Southeastern Reporter 575. 
INSURANCE. 
Insured’s false representations regarding his health, inducing insurer to 
reinstate lapsed life policy, constitute defense to beneficiary's action on policy. 
(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Syllabus by the Court. 

False representations by the insured to the insurer, to induce the latter to 
reinstate a lapsed insurance policy, constitute a defense to an action on the 
policy. 

Error to Circuit Court, Raleigh County. 

Action by Marie Mohar against the Continental Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Judgment reversed, and judgment entered for defendant. 

Sanders & Crockett, of Bluefield, for plaintiff in error. 


McGinnis, Ashworth & Mann, of Beckley, for defendant in error. 

HatTcHER, Judge. 

Plaintiff brought this action as beneficiary of a life insurance policy, issued 
by the defendant insurance company, upon the life of Louis Mohar, plaintiff’s 
deceased husband. Both parties introduced evidence, and then the defendant 
demurred thereto. The jury, under the court’s instruction, returned a conditional 
verdict in plaintiff's favor. The court found the law to be with the plaintiff and 
entered judgment for her. Defendant prosecutes error here. 

_ The policy, dated August 17, 1931, provided that the premiums should be 
paid quarter-annually, in advance; that if any premium was not paid when due 
the policy lapsed; and that a lapsed policy might be reinstated upon evidence of 
insurability satisfactory to the company and the payment of all overdue premiums 
with interest. The insured did not pay the quarterly premiums of May 17, 1932, 
and August 17, 1932, respectively, when due. Receipts for the payment of these 
premiums, dated October 3, 1932, were introduced in evidence. The payments 
were made to defendant’s local agent, F. J. Wheby, who forwarded them to 
defendant’s district manager. Counsel for plaintiff admitted on the record that 
the payments were received by the latter on September 17, 1932—the date claimed 
by defendant. Wheby had authority to collect overdue premiums and to have 
health certificates executed and sent to defendant’s home office for approval or 
disaproval. With the payments of September 17th, Wheby mailed to defendant’s 
district manager an undated health certificate which he testified the insured signed 
when the premiums were collected. The certificate represented that the insured 
was then in good health and had not been affected by sickness since the policy 
was issued. Another health certificate was introduced by defendant, dated Sep- 
tember 23, 1932, purporting to be signed by the insured. Wheby testified that 
he received this later certificate from defendant’s district office with the request 
that he obtain thereto the signature of the insured; and that the insured either 
signed it or authorized him (Wheby) to sign it. Plaintiff proved that the 
Signature to the later certificate was not that of the insured, but offered no 
evidence opposing the genuineness of the undated certificate or the testimony of 
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Wheby concerning it. The statements in both certificates are identical, except 
that the dated certificate contains this additional declaration: “Absolutely in good 
health.” Plaintiff introduced evidence tending to show that Wheby did not see 
the insured on September 23, 1932. 

Defendant’s district manager testified that he did not open his mail personally, 
and the undated health certificate in the mail of September 17th escaped his 
attention at the time, hence his request of Wheby to secure a health certificate 
from the insured; that he received in reply the one dated September 23, 1932; 
and that having no authority to reinstate lapsed policies himself, he mailed that 
one to the home office. Defendant’s secretary and treasurer testified that the 
policy was reinstated at the home office upon the certificate of September 234, 
and that this would not have been done without a certificate of that character, 

Defendant proved without contradiction that the insured suffered with an 
abscessed lung—a “very serious’ malady—for some two years before his death; 
that he received hospital treatment for the abscess in the fall of 1932 on 
September 3-8, 16, and 23, and October 7-11, 15 and 16-23, on which 
last day he died. 

The defendant offered to return to plaintiff the premiums of May 17th and 
August 17th, both before and during the litigation. The tenders were refused. 

Counsel for plaintiff do not protest the lapsing of the policy upon the non- 
payment of the premium of May 17, 1932, when due. They do not defend the 
representations made by the insured in the undated health certificate of Septem- 
ber 17th. They virtually ignore that certificate. They take this position: That 
the certificate of September 23d was forged by Wheby without the knowledge of 
the insured; that as Wheby was authorized to procure such certificates, his 
conduct in relation thereto is that of the defendant; and that the defendant 
reinstated the policy with constructive knowledge of Wheby’s forgery, the legal 
effect of which was to waive the production of a health certificate. It is essen- 
tially fair that if defendant be charged with Wheby’s knowledge of the invalidity 
of the certificate of September 23d, defendant should be credited with Wheby’s 
knowledge of the validity of the undated certificate of September 17th. Any con- 
sideration whatever of this case leads to the one conclusion, that the revival 
of the forfeited policy was induced by false representations of the health of the 
insured, primarily made (September 17th) by the insured himself. Such repre- 
sentations amount to a fraud and constitute a valid defense to this action. Reidy 
v. Ins. Co., 245 Mass. 373, 139 N. E. 538; Vance on Insurance, § 99; 3 Couch, 
Cyc. of Ins. Law, § 702; 4 Cooley’s Briefs on Ins. (2d Ed.) p. 3791. 


The judgment of the circuit court is therefore reversed, and judgment entered 
here for the defendant. 


Reversed and rendered. 
ROBBINS v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, First Department. 
272 New York Supplement 551. 
INSURANCE. 


Insured’s complaint seeking damages for anticipatory breach of life policies 
containing disability clauses stated cause of action, at least for amount of accrued 
disability benefits, where insured alleged that insurer had ceased payment of 
disability benefits after insured became totally and permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Special Term, New York County. 

Action by Louis Robbins against the Travelers’ Insurance Company to 
recover damages for repudiation of defendant’s contracts of insurance. From 
an order denying defendant’s motion for judgment dismissing the amended com- 


plaint and to vacate warrant of attachment (151 Mise. 151, 269 N. Y. S. 841), de- 
fendant appeals. 


June 8, 1934 


Affirmed, without prejudice to motion by defendant to reduce amount of 
attachment. 


The action is upon four separate policies of insurance issued by the defend- 
ant to the plaintiff; each policy containing a disability clause. The complaint 
alleges that on January 19, 1932, the plaintiff became totally and permanently 
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disabled, and furnished due proofs of this fact to the defendant, who accepted 
and recognized plaintiff’s claim and paid the monthly benefits on the said policies 
until October 10, 1933; that on November 8, 1933, defendant delivered to plaintiff 
a notice that it had withdrawn its disability benefits and would no longer pay 
them, and that plaintiff henceforth would be compelled to pay the premiums 
called for in the policy. Plaintiff further alleges that he is no longer an insur- 
able risk, and seeks damages for defendant’s breach of the contract. The 
lamages sought include, not only the disability benefits already accrued up to 
the time this action was commenced, but also the present value of the contract 
computed in accordance with the allegation concerning plaintiff's expectancy 
of life. 

Argued before Finch, P. J., and Merrell, Townley, Glennon, and Unter- 
myer, JJ. 

William J. Moran, of New York City (William J. Moran, of New York City, 
of counsel; William B. Crowell, of New York City, on the brief), for appellant. 

Davidson & Davidson, of New York City (Louis B. Davidson, of New York 
City, of counsel), for respondent. 

Per Curiam. 

The complaint states a cause of action, at least for the amount of the dis- 
ability benefits which had accrued and were unpaid at the time of the institu- 
tion of the action. The order denying the defendant’s motion to dismiss the 
complaint and to vacate the attachment must, therefore, be affirmed, without 
consideration of the right of the plaintiff to recover the total value of the policy 
mn the theory of anticipatory breach. 

The order should be affirmed, with $20 costs and disbursements, without 
prejudice to a motion by the defendant to reduce the amount of the attachment. 

Order affirmed, with $20 costs and disbursements, without prejudice to a 
motion by the defendant to reduce the amount of the attachment. Order filed. 


LUBOW v. PRUDENTIAL INS. CO. OF AMERICA 
Municipal Court of City of New York, Borough of Manhattan, Ninth District. 
June 25, 1934. 
272 New York Supplement 663. 
l. INSURANCE. 

Under policy covering total and permanent disability, apparent permanent dis- 
ibility from which insured has recovered at time of suit is not compensable, and it 
; immaterial whether cure resulted from natural recovery or through surgery. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Court, in construing insurance policy, must take contract as it finds it and 
cannot supply omissions to cover unspecified contingencies or rewrite policy, 
though it may read between lines to ascertain fair implications of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Action by George W. Lubow against the Prudential Insurance Company 
f America, ete. 

Judgment for defendant. 

Benjamin Newman, of New York City, for plaintiff. 

Solon Weit, of New York City (Benjamin Paul Goldman, of New York 
City, of counsel), for defendant. 

GENUNG, Justice. 

Defendant issued a policy of life insurance to plaintiff in 1918. 


contained a 
th 


su The policy 
d a provision for payment of certain benefits to plaintiff in the event 
lat_plaintiff suffered a total and permanent disability. 

In June, 1931, plaintiff was taken sick from Greavis disease (commonly known 
as hyperthyroidism). In August, 1932, plaintiff filed proofs with defendant in 
support of his claim that he was totally and permanently disabled, within the 
intendment of the policy. X 


‘ On January 13, 1933, plaintiff submitted to a surgical operation for the 
aloresaid ailment. The operation was successful; however, due t 


period of convalescence, plaintiff did not resume the practice of his vocation 
until December, 1933. 


» a prolonged 
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Plaintiff sues for disability benefits during the period of his illness, and for 
certain premiums paid durifig the period of the disability. Suit was commenced 
in or about January, 1934. 

[1] The question presented is whether an apparent permanent disability is, 
for the period of such incapacitation, compensable under a provision predicating 
payment of benefits only upon total and permanent disability, where the insured 
has recovered from the apparently permanent disability at the time of the suit. 
A secondary question is whether the defendant may take advantage of the cure, 
to escape liability for the period of apparent permanent disability, since the 
cure was affected by a surgical operation, voluntarily submitted to by plaintiff, 
who was under no contractual obligation to submit thereto, and since without the 
aid of surgery, there would probably be no abatement of what seemed to be a 
permanent incapacitation. 

I deem Ginell v. Prudential Insurance Co. of America, 237 N. Y. 554, 143 
N. E. 740, decisive of the first question. There the plaintiff, apparently totally 
and permanently disabled, recovered from his malady. He sued for disability 
benefits for the period of temporary total disability. Holding that the policy 
did not cover such a situation, and that the insured was obviously not perman- 
ently disabled where, admittedly, he had been cured, the Court of Appeals 
reversed a recovery in behalf of the plaintiff. 205 App. Div. 494, 200 N. Y. S, 261 

The same conclusion would follow whether the cure resulted from natural 
recovery or through surgery. See Duhaime v. Prudential Insurance Co. of 
America, 86 N. H. 307, 167 A. 269. 

True, plaintiff was under no obligation to attempt to relieve himself of his 
grievous condition by surgery. He was not bound to place his life in jeopardy 
for the financial advantage of the defendant. Finkelstein v. Metropolitan Life 
Insurance Co., 151 Misc. 113, 270 N. Y. S. 598. If he rejected surgery as a means 
for relief, and thereby remained disabled, and the disability was found to be 
permanent, he might recover permanent disability benefits, notwithstanding his 
refusal to be operated upon. Finkelstein v. Metropolitan Life Ins. Co., supra. 
It was for him to choose between a life of pain and enforced idleness, and 
the chance of rehabilitation through surgery. He courageously chose the latter 
course, and won back his health. Now that he is cured, it would be a debasement 
of reason, however much his claim may excite sympathy, to say that he is per- 
manently disabled. 

[2] The policy does not cover temporary disabilities, however grievous. The 
court must take the contract as it finds it. It cannot rewrite the policy, no: 
supply omissions to cover unspecified contingencies. Its duty may not end with 
a reading of the letter of the policy. It may, perhaps, read between the lines 
to ascertain the fair implications of the contract. Still it is “not at liberty to 
revise while professing to construe.” Sun Printing & Publishing Ass’n v. Rem- 
ington Paper & Power Co., 235 N. Y. 338, 346, 139 N. E. 470, 471. Benevolent 
interpolation may not be substituted for interpretation. The notion of what 
would he a desirable result must yield to the result dictated by the contract of 
the parties. “While it is highly important that ambiguous clauses should not 
be permitted to serve as traps for policyholders, it is equally important * * * 
that the provisions of insurance policies which are clearly and definitely set 
forth in appropriate language * * * should be maintained unimpaired by loose 
and ill-considered interpretations.” Williams v. Union Cent. Life. Ins. Co., 291 
U. S. 170, 180, 54 S. Ct. 348, 352, 78 L. Ed. . 

Judgment for defendant. Decision filed. 


RICHARDS v. SUPREME FOREST WOODMEN CIRCLE. 
No. 13866. 
Supreme Court of South Carolina. 
June 12, 1934. 
174 Southeastern Reporter 907. 

INSURANCE. 

Whether insured afflicted with epilepsy disabling her from working in spinning 
mill in substantially her usual manner was “totally and permanently disabled” so as 
to authorize recovery on benefit certificate held for jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 
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Appeal from Common Pleas Circuit Court of Greenville County; C. J. Ram- 
udge. 
” i. by Mary Richards against the Supreme Forest Woodmen Circle. To 
review a judgment in favor of plaintiff, defendant brings error. 
Affirmed. 
Hodges & Hodges, of Greenville, for appellant. 
John C. Henry, of Greenville, for respondent. 


SMITHART v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court of Tennessee. 
May 19, 1934. 
71 Southwestern Reporter (2d) 1059. 
1. INSURANCE. 

Reasonable time limits may be stipulated in insurance contracts for filing of 
proofs of loss, and compliance with such contractual requirements may be made 
condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[1, 5].) 

2, INSURANCE. 

Substantive rights of parties to insurance contracts are fixed by contract in 
force at time of happening of contingency insured against, and amount of recovery 
is limited by such contract. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

3. INSURANCE. 

Risk of loss forms principal foundation of insurance contract, and, if no risk 
attaches, no premium, in absence of fraud, is earned. 

(For other cases, see Insurance, Dec. Dig. § 180.) 

4, INSURANCE. 

When liability has become fixed by loss within range of responsibility assumed 
to insurance contract, courts are reluctant to deprive assured of benefit of liability 
by any narrow or technical construction of conditions and stipulations prescribing 
formal requisite for making accrued right available. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Ordinarily, provisions in insurance contract for making and filing proofs of 
loss, compliance with which is made condition precedent to recovery, are liberally 
construed in favor of insured to avoid technical forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Stipulation in insurance contract for filing of proofs of loss cannot, by either 
adroit or careless use of language, be transformed into anything more than inciden- 
tal or dependent condition. 

(For other cases, see Insurance, Dec. Dig. § 553.) 

7, INSURANCE. 

Under group policy and employee’s certificate issued in connection therewith, 
whereby insurer contracted to pay face value of certificate upon proof that employee 
had become wholly and permanently disabled while policy was in force and wherein 
no time was stipulated within which proof of disability should be made, employee, 
if sustaining total and permanent disability during life of policy, held entitled to 
recover notwithstanding claim of disability was not made until over seven months 
ater policy had lapsed and notwithstanding employer failed to pay premiums as 
required by policy after policy had matured, since provision to that effect was un- 
enforceable. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

8. CONTRACTS. 

Court must interpret and enforce contracts as written, even though containing 
harsh and unjust terms. 

_ _(For other cases, see Contracts, Dec. Dig. § 143.) 
9. CONTRACTS. 


Parties to contract are not to be presumed to have intended to interpose im- 
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possible condition to its performance, wholly repugnant to primary purpose ex- 
pressed, and, when literal application of language requires such result, ambiguity is 
developed which invokes judicial discretion. 

(For other cases, see Contracts, Dec. Dig. § 153.) 
10. CONTRACTS. 

Where repugnant clauses of contract cannot be harmonized to give effect to 
both, and one is subordinate to principal purpose of contract, court will disregard 
it rather than permit it to destroy and nullify contract. 


(For other cases, see Contracts, Dec. Dig. § 162.) 
11. INSURANCE. 

Where insurance contract stipulated no time within which proof of disability 
should be made, proof within reasonable time will meet requirement. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

12. INSURANCE. 

Where insurer issues group policy to employer and certificates to employees 
who contribute portion of premium paid by employer, there arises definite con- 
tractual relation between insured employees and insurer, and certificates become in- 
tegral parts of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

13. INSURANCE. 

Group policy issued employer and certificates issued employees who contribute 
portion of premium are to be construed and enforced together. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


Appeal from Chancery Court, Shelby County; D. W. De Haven, Chancellor. 

Action by Grover C. Smithart against the John Hancock Mutual Life Insurance 
Company. Judgment for defendant was affirmed by the Court of Appeals, and 
complainant brings certiorari. 

Reversed and remanded. 

Clyde H. Koen and Lewis E. Lamb, both of Memphis, for appellant. 

Holmes, Canale, Loch & Glankler and Hamilton E. Little, all of Memphis, for 
appellee. 

SwIiccart, Justice. 

This is an action to enforce a contract of life and disability insurance, evidenced 
by a group policy issued to complainant’s employer and by a certificate issued to 
complainant. 


Complainant’s contention is that the contract matured when he became wholly 
and permanently disabled while the contract was in force. 


The issue as to the fact of complainant’s disability was submitted to a jury. 
A verdict for the complainant was set aside by the chancellor, and a new trial was 
granted. Thereafter, at the same term, the chancellor sustained the defendant's 
motion to dismiss the suit because the contract was not in force as life insurance 
at the date proofs of loss were filed. The Court of Appeals affirmed the chancellor, 
and the case is before us by certiorari, granted on complainant’s petition. 


The group policy was issued to the complainant’s employer, Murray Wood 
Products Company. Complainant’s certificate is dated November 17, 1930. The 
employer ceased operating its plant in the latter part of June, 1931, and on the 
26th day of that month the contract of insurance expired by its own limitations. 
There was no reason to renew it, since there were no longer any employees to be 
insured. 

Complainant avers that he became totally and permanently disabled on or be- 
fore June 15, 1931, while the contract was in force, and about ten days before its 
expiration date. His certificate recites that, subject to the terms and conditions of 
the group policy, his life was insured for the sum of $2,000, and further that, if 
he shall furnish the company with due proof that he has become totally and per- 
manently disabled, “the insurance hereunder will become available.” 

The bill admitted complainant’s ignorance of the terms of the group or master 
policy, and called upon the insurer to disclose the same in its answer, which was 
done. The material provision is that, upon receiving due proof that the employee, 
“while insured under this policy,” has become wholly and permanently disabled, 
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the insurer will waive further payment of premium and will “pay in full settlement 
of all obligations to him under this policy the amount of insurance in force here- 
under upon his life at the time of the receipt of due proofs of such disability.” 

The applicable provisions of the certificate and of the group policy are 
quoted in the margin.’ The defendant did not file the entire “group policy,” but 
disclosed only the paragraph quoted, as containing the terms to which the cer- 
tificate was subject. 

No proofs of disability were filed by the complainant prior to June 26, 1931. 
His alleged disability, resulting from disease, had been existent only about ten 
days, and it is doubtful whcther he, in so short a time, could have furnished proof 
of its probable permanency. He gave the insurer notice of his disability by 
letter in January, 1932, and the insurer thereupon, without requesting formal 
or additional proofs, made its own investigation, reporting in May, 1932, that 
it refused to pay because it did not find the complainant had suffered the requi- 
site degree of disability. 

Neither the group policy nor the certificate contains any limitation of time 
for the filing of proofs of loss; nor did the insurer in its answer to the bill 
make any point as to the time or form of the complainant’s demand. The 
answer “denies that complaint ever became permanently and totally disabled 
while his insurance under the aforesaid group policies was in iorce or effect.” 
[his was the only specific defense made by the answer, although it contains 
general denials that complamant is entitled to any benefits under the insurance 
in suit. 

The reason assigned by the insurer for refusing to recognize the complain- 
ant’s claim, and the defense set up in its answer to the bill, indicates that it was 
not until the issue of fact had been submitted to a jury that the insurer con- 
ceived that its contract is susceptible to the construction now urged for it. The 
issue of fact is altogether immaterial and the trial was a waste of time, under 
the insurer’s construction oi its contract, and that construction appears to have 
been presented to the chancellor for the first time after he had instructed the 
jury. This is referred to oniy in emphasis of the surprising and unusual effect 
of the insurance contract as construed by the other courts. 

|1, 2] This court is in accord with the weight of authority, in holding that 
reasonable time limits may be stipulated in insurance contracts for the filing of 
proofs of loss, and that compliance with such contractual requirements may be 
made a condition precedent to the right of recovery. Blackman vy. United States 
Casualty Co., 117 Tenn. 578, 103 S. W. 784; Phoenix Oil Co. vy. Royal Indemnity 
Co., 140 Tenn. 438, 205 S. W. 128. But in all such cases it is recognized that the 
substantive rights of the parties are fixed by the contract in force at the time 
of the happening of the contingency insured against and that the amount of 
the recovery is measured and limited by such contract. 

And in cases on contracts of insurance against disability we have enforced 
stipulations that periodical payments should not begin until proofs of loss are 
fled. The amounts payable in such cases were, however, fixed by the contract 

‘The certificate provides: 


“Any employee who shall furnish the company with due proof that he has 
become totally disabled by injuries, sickness or disease, and has been continuously 
prevented thereby from performing any and every duty pertaining to his occupation 
and presumably will during his lifetime be prevented from pursuing any occupation 
for wages or profit, or if he has suffered the entire and irrevocable loss of the sight 
of both eyes, or the use of both hands, or both feet, or one hand and one foot, he 
shall be deemed to be totally and permanently disabled, and the insurance hereun- 
der will become available, provided such disability or loss has been sustained before 
attaining the age of sixty.’’ 

The group policy provides: 


“If any employee shall furnish the company with due proof that while insured 
under this policy and before having obtained the age of sixty, he has become wholly 
disabled by bodly injuries or disease, and will be permanently, continuously, and 
wholly prevented thereby for life from engaging in any occupation or employment 
for wage or profit, the company will waive further payment of premium as to such 
employee and pay in full settlement of all obligations to him under this policy the 
amount of insurance in force hereunder upon his life at the time of the receipt of 
due proof of such disability, in a fixed number of installments chosen by the 
employer from the table in the paragraph entitled ‘Modes of Settlement,’ the first 
installment to be paid immediately upon receipt of due proofs of such disability.” 
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in force at the date the disability accrued, and were in addition to the insurance 
payable at death. Walters v. Life Ins. Co., 159 Tenn. 541, 20 S. W. (2d) 1038. 

In the case last cited, and in Hall v. Acacia Mut. Life Ass’n, 164 Tenn. 93, 4% 
S.W.(2d) 56, we gave effect to provisions in contracts of life insurance that 
premiums would be waived only after the filing of proof of disability. In accord 
with that holding are Bergholm v. Poeria Life Ins. Co., 284 U. S. 489, 52 5 
Ct. 230, 76 L. Ed. 416, and numerous cases from other jurisdictions. The con- 
tracts involved in these cases contemplated that they would be kept in force 
after disability, by waiver of premium, in order that the insured’s estate or 
beneficiary might be entitled to the face of the policy upon his death, in addi- 
tion to periodical payments during his disability. None of them provided for 
the maturity of the entire contract if the insured should suffer disability. Pre- 
miums due after disability were necessary to keep the insurance against death in 
force, and the courts have considered it a reasonable stipulation in such con- 
tracts that only premiums due after notice shall be waived. 

[3] The contract here presented is essentially different from those involved 
in the cases cited. If the employee suffered total and permanent disability 
“while insured under this policy,” the amount payable is to be “in full settlement 
of all obligations to him under this policy.” Upon the happening of the con- 
tingency of disability, therefore, the contract as to him matured in its entirety 
He became entitled to the full amount of the insurance, and no future con- 
tingency could increase the amount payable to him. There was therefore no 
additional or continuing risk for which the insurer could demand future pre- 
miums. “It would be as anomalous to require a continuance of premium pay- 
nents thereafter as it would be to require them after death.” Horn’s Adminis- 
trator v. Prudential Ins. Co. of America, 252 Ky. 137, 65 S.W.(2d) 1017, 1019 
Risk of loss is “of the very essence of insurance and forms the principal foun- 
dation of the contract.” 1 Joyce on Insurance, p. 113, § 16. “If no risk attaches, 
no premium, in the absence of fraud, is earned.” Jones & Abbott v. Insurance 
Co., 90 Tenn. 604, 18 S. W. 260, 25 Am. St. Rep. 706. The stipulation of this 
contract that future premiums would be waived upon the receipt of proof of 
disability was therefore an empty gesture. In that event, even under the 
insurer’s present construction of its contract, there would be no future premium 
to waive. 

[4] We quote from Joyce on Insurance, vol. I, p. 588 (§ 22la): “So it is 
declared that it is well settled that when liability has become fixed by the capital 
fact of loss within the range of the responsibility assumed in the contract, courts 
are reluctant to deprive assured of the benefit of that liability by any narrow 
or technical construction of the conditions and stipulations which prescribe the 
formal requisite by means ot which this accrued right is to be made available 
for his indemnification.” 

[5] Ordinarily provisions for the making and filing of proofs of loss, com- 
pliance with which is made a condition precedent to a right of recovery, are 
within the category of formal requisites referred to in the quotation from Joyce, 
and are liberally construed in favor of the insured so as to avoid technical for- 
ieitures. In the contract before us, the insurer has complicated the issue by 
inserting the stipulation for proof of disability in the primary contracting clause. 
Its apparent meaning is, not that the insured waives or forfeits anything by 
failing to make proot of his disability in time, but that his right to indemnity is 
to be measured by the amount of insurance in force on his life at the date he 
makes or files his proof. Mere lapse of time is not involved. The situation 
would have been the same in this case if proof of disability had been filed within 
two weeks after its occurrence rather than seven months later. 

[6, 7] Notwithstanding this apparent intermingling of substantive and 
remedial rights in the clause under construction, we are persuaded that its 
effect is simply to authorize the insurer to claim a forfeiture if proof of disability 
is not made during the period for which premiums are paid on the group policy 
and the employee's certifeate. A stipulation for the filing of proofs of loss 
cannot, by either an adroit or a careless use of language be transformed into 
anything more than an incidental or dependent condition of an insurance con- 
tract. Such stipulation is essentially foreign to the risk assumed by the insurer 
and against which protection is purchased by the insured. The substantive right 
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f the insured employee to the face value of his certificate accrues and is fixed 
when he suffers total and permanent disability during the life of the certificate. 
Application of the letter of the contract to the situation then existent is that, 
although the contract does not limit the time within which the employee must 
file proof of his disability, his accrued right to the purchased indemnity will be 
lost if his employer fails to pay premiums falling due subsequent to the accrual 
{his right and prior to the date his proof is filed. This would be the effect 
§ the terms of the contract on the rights of the parties, notwithstanding the 
confusing form of expressicn employed. 

The contract is so understood by counsel for the insurer, who say on their 
brief: “The real issue between the parties is whether or not complainant can 
recover anything on the policy sued on, when he did not give any notice of 
disability or submit any proof of any claim for disability to the defendant until 
over seven months after his insurance terminated and lapsed, and at a time when 
there was no insurance in force upon complainant’s life under the policy sued on.” 
\nd it is so interpreted by the Court of Appeals, their opinion stating: “It 
would thus appear that by specific provision, in order to entitle complainant to 
recover anything, it must not only appear that his total disability began while 
the policy was in force, but that proof of his disability was furnished while 
the policy was in force.” Counsel on their brief and the Court of Appeals in 
their opinion otherwise refer to the requirement that proof of disability be 
made while the insurance on the employee’s life is in force as a condition pre- 
cedent to complainant’s right of recovery. 

The necessity that subsequent premiums be paid to preserve the insured 
employee's accrued rights is therefore nothing more or less than a condition 
to the right of recovery, and as such is, in our opinion, an altogether groundless 
aud unreasonable condition. The entire contract having matured, and the sub- 
stantive right of the employee having become fixed, by the happening of the 
contingency insured against, the disability of the insured, there is no further or 
continuing risk to be carried by the insurer in consideration of further premiums, 
in so far as the disabled employee is concerned. Payment of additional premiums 
would not continue in force insurance on his life, since the entire value of the 
contract is already payable as indemnity for his disability. The condition is there- 
fore impossible of performance, and to enforce it would be to nullify the contract 
and render it altogether unenforceable whenever the disability insured against 
curs near the end of the term for which premiums have been paid, as in the 
case before us. 

The certificate issued by the insurer to complainant contains the following 
clause: “This insurance terminates whenever said employee for any reason what- 
soever ceases to be in the employ of said employer.” Ordinarily the occurrence 
' total and permanent disability would terminate an employment, and by this 
express provision the insurance on the life of the employee would not even 
continue for the remainder of the period for which the premium had been paid. 
In this situation also the terms of the contract have made it impossible that 
proof of disability be made while insurance on the employee’s life is in force, 
and have therefore imposed an impossible condition upon complainant’s right 
to recover the contracted indemnity. 

But assuming that under the terms of the group policy payment of further 
premiums would have continued in force the insurance on the life of the employee, 
after he had become wholly and permanently disabled, that result could have 
been effected only by a renewal of the contract between the insurer and the 
employer. The employee’s certificate was dependent upon the continuation of the 
group policy, and the employee was powerless to comply with the condition that 
the policy be kept in force until he could prove his disability as both total and 
permanent. 

The certificate gave to the employee the right, upon termination of his 
employment, to have issued to him, “upon the payment of the premium applicable,” 
a policy of “life insurance in any one of the forms customarily issued by the 
Company,” ete. It is said on the brief of the insurer that the complainant could 
have preserved his right to disability indemnity by exercising that privilege. 
We do not think so. A new contract of life insurance, bought and paid for by 
the employee, would not be the “insurance hereunder” referred to in the clause 
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under construction; and, if such new contract could be satisfied by payment of 
indemnity for the disability previously suffered, the employee would receiy 
no consideration whatever for the premium paid for the new contract, and there 
would be no basis or justification for its exaction. Furthermore, by applying 
for-and receiving a new contract of life insurance under that option, the employee 
would have rendered himself subject to a very likely probability that he thereby 
waived any further rights under the old contract, and relinquished his claim 
of indemnity for his existing disability. 

[8-10] It is the function of a court to interpret and enforce contracts 
they are written, notwithstanding they may contain terms which may be thoy; 
harsh and unjust. A court is not at liberty to make a new contract for parties 
who have spoken for themselves. But the parties to a contract in litigation 
arc not to be presumed to have intended to interpose an impossible condition to 
its performance, wholly repugnant to the primary purpose expressed by their 
formal and solemn undertaking. When such result is apparently required by a 
literal application of the language employed, an ambiguity is developed whici 
invokes judicial discretion. If repugnant clauses cannot be harmonized so as t 
vive effect to both, and one is subordinate to the principal purpose and intent 
of the contract, a court will disregard it rather than permit it to destroy and 
nullify the contract. 

The rules of construction by which we are here guided are stated in Laurenz 
v. Insurance Co., 131 Tenn. 644, 662, 176 S. W. 1022, 1026: “* * * Where. in 
order to discover the true meaning of an instrument, it is essential to disregard 
its formal divisions, this course must be pursued, and * * * in case, under such 
construction, irreconcilable conflicts between the different parts of the instrument 
develop, that term which expresses the chief object and purpose of the contract 
must prevail, and clauses containing provisions subordinate to the chief object and 
purpose of the contract must give way.” The inherent soundness of these rules 
of construction, and their application here, are supported by Teague v. Sowder, 
121 Tenn. 132, 114 S. W. 484, and Bean v. Insurance Co., 111 Tenn. 186, 78 S W 
104, and the authorities therein reviewed. 


}11] As we interpret the contract, evidenced by the group policy and_ the 
certificate, the insurer contracted to pay the face value of the certificate upon 
receiving due proof that complainant died or became wholly and permanently 
disabled while the contract was in force. No time was stipulated within which 
proof of disability should be made, and proof within a reasonable time would 
meet the requirement of the contract. Bank of Commerce & Trust Co. y. North- 
western Nat. Life Ins. Co., 169 Tenn. 551, 26 S. W. (2d) 135, 68 A. L. R. 138 
The condition that the insurance be continued in force on the life of the com- 

. plainant until the date proof of disability was filed was repugnant to the primary 
purpose of the insurance covering the term which included the date disability 
was suffered, and was made impossible of performance by the nature and terms 
of the insurance contract. The condition was therefore invalid and may not bh 
enforced. 

This insurance contract was construed by the Court of Appeals (Middle 
Hivision) in John Hancock Mutual Life Insurance Company y. John H. Nave 
opinion filed at Knoxville by Mr. Justice DeWitt on April 28, 1934,? and a similar 
result was there reached. In accord is the recent case of Missouri State Life 
Ins. Co. v. Foster (Ark.) 69 S. W.(2d) 869. The construction insisted upon by 
the insurer was sustained, upon somewhat different facts in McGifford v. Protective 
Life Ins. Co., 227 Ala. 588, 151 So. 349, and in Kingsland v. Missouri State Life 
Ins. Co. (Mo. App.) 66 S.W.(2d) 959. But in the latter cases the considerations 
which we have thought controlling do not appear to have been stressed. 3 

12, 13] In the consideration of this case, we have kept in mind the ruling 
made in Davis v. Metropolitan Ins. Co., 161 Tenn. 655, 32 S.W.(2d) 1034, that 
in contracts of group insurance the insurer and the employer are the original 
or directly contracting parties, and that the rights of the insured employees are 
incidental to the primary contract so entered into. But when, as here, the insurer 
issues its certificates to the employees and the latter contribute a portion of the 
premium paid by the employer, there arises a definite contractual relation between 


2Not for publication. 
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the insured employees and the insurer, and the certificates become integral parts 
of the insurance contract. The group policy and the certificate are to be con- 
strued and enforced together. 

Complainant, in his petition for certiorari and assignments of error, assumed 
that the Court of Appeals had ruled that the chancellor erred in granting the 
defendant a new trial on the issue of fact submitted to the jury. We do not 
so interpret the opinion of the Court of Appeals. The opinion refers to the 
evidence, apparently to ascertain the complainant’s contentions, but expressly 
limited its ruling to the single point involved in the action of the chancellor in 
dismissing the bill on defendant’s motion. The opinion of the Court of Appeals 
states that the “sole question” presented to that court for determination was 
whether the failure of the complainant to furnish proof of disability while 
the policy was in force is fatal to his suit, and “whether such condition is a con- 
dition precedent to the right of recovery under the provisions of the policy and 
the certificate.” 

The chancellor’s action on the motion for a new trial is not presented to us 
by assignment of error. The decree to be entered here will reverse the decree of 
the Court of Appeals and remand the cause to the chancery court of Shelby 
county for a new trial. The defendant will pay the costs of the appeal and 
of this court. 
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ACCIDENT 


MUTUAL LIFE INS. CO. OF NEW YORK vy. DOWDLE. No. 4~—345 
Supreme Court of Arkansas. May 21, 1934. 
71 Southwestern Reporter (2d) 691. 
2. INSURANCE. 

Evidence showing insured was anemic, and had fractured coccyx, fallen 
arches, and varicose veins, held to support verdict finding insured totally and 
permanently disabled within disability clause of policy though insured admitted 
he had performed numerous acts relating to his duties as farm manager. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

To recover under disability clause of policy, insured need not be absolutely 
helpless, but is “totally disabled” when infirmity renders him unable to perform 
all substantial and material acts of his business, or execution of those acts in 
usual and customary way. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

In action for disability benefits under policy, court’s substitution of word 
“all” for the word “some” wherever it appeared in instructions to find for in- 
surer if insured could perform some of material duties of executorship, and of 
farm management, /ieid not error. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 

That indulgent relatives might continue compensation to insured for partial 
performance of duties is not final test of insured’s capacity in action for dis- 
ability benefits under policy on ground of total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

6. INSURANCE. 

As regards question whether insured was totally and permanently disabled 
under policy, law does not require one to perform duties at peril of life or health, 
or if performance entails pain and suffering which persons of ordinary fortitude 
would be unwilling to endure. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Circuit Court, Conway County; A. B. Priddy, Judge. 

Action by Joe H. Dowdle against the Mutual Life Insurance Compan) 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Frederick L. Allen, of New York City, W. P. Strait, of Morrilton, and Rose, 
Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Ky. A. Williams and J. H. Reynolds, both of Morrilton, and R. W. Robins, 
or Conway, for appellee. 

SMitH, Justice. 

Phis is a suit on an insurance policy to recover disability benefits, and this 

appeal is from a verdict and judgment in favor of the insured. 
[1, 2] The most difficult question in the case is the one of fact whether the 
insured was totally and permanently disabled; but in the decision of that ques 
tion we are required to give the testimony tending to establish disability its 
highest probative value. : 

rhe business of the insured is that of a farm manager, and, as such, he has 
charge of a farm owned by himself, another by his wife, and a_ third by the R. 
\. Dowdle estate, in which he was interested as executor and as an heir. For 
his management of this last-named farm he has been paid $600 a year for the 
past several years. He has complete control of all these places, pays the taxes 
thereon, prepares the chattel mortgages which the tenants execute, and makes 
all other contracts relating to the management of these farms. These facts be- 
ing undisputed, it is insisted that the court should have declared, as a matter ot 
law, that the insured was not totally disabled. The disabilities from which the 
insured suffers are conceded to be permanent. The insistence is that they are 
not total. 
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The testimony on the part of the insured is that prior to 1930 he gave these 

farms a most active and efficient management, but that since that time he has 
become less active, so that his management is much less efficient. The conten- 
tion is that whereas the insured formerly gave to his duties as farm manager 
the detailed attention which efficient management required, he is now able to 
give only supervisory attention, for the reason that his physical disabilities have 
lisqualitfied him from doing and performing all the duties which his employment 
requires. 
The insured has become anemic and has lost much flesh and now weighs 
nly 122 pounds. Formerly he rode horseback to and over his farms. He is 
now unable to do so, although he does occasionally make short trips on horse- 
back, but it requires much fortitude to do this, and that exercise occasions 
great pain in the manner hereinafter stated. The proper discharge of his duties 
requires much walking over the farms, and this he is now unable to do at all. 

The insured has a fractured coccyx, and the doctors who have attended him 
believe this was caused by an injury sustained while riding horseback. It was 
not questioned by any of the doctors who testified—some on behalf of the 
insured and others on behalf of the insurer—that this condition caused pain, 
even in sitting quietly, and much more pain when riding horseback. The insured 
testified that horseback riding caused excruciating pain; that he rarely rode; and 
that for all practical purposes he had become unable to ride. It was conceded 
also that the insured could not remain seated, even at his home, for any length of 
time without suffering much pain, and to alleviate this condition as far as possible 
he used a circular rubber pad, filled with air, as a cushion, upon which he sat. 
He did not carry the air cushion around with him, as it was not convenient to do 
so, but he used one so constantly at his home that he had worn out two of these 
cushions and was now using a third. 

The testimony shows that the insured has a bad case of fallen arches, and 
i foot specialist testified that this condition was permanent, and that no brace 
arch support could be prepared or worn which would give material relief. 
It was testified that the anterior metatarsus in each foot had slipped down and 
out of place, and that this condition caused pain upon walking even for short 
distances; in fact, is painful if insured stands for any length of time. The in- 
sured’s feet were exhibited to and were manipulated before the jury, and it is 
said that the grating of the bones caused by such manipulation not only could 
be seen but could be heard. It was shown that, the tendons had stretched and 
had permitted the bones to drop down, causing the condition commonly spoken 
of as fallen arches or flat feet, and that to walk or stand caused pain, which 
increased in intensity the longer the insured stood or the farther he walked, 
and became so great that he could not stand for any length of time or walk any 
considerable distance, although it was admitted that he could, and did, walk 
bout town. 

These conditions were aggravated by varicose veins in both legs, the exist- 
ence of which condition was admitted by all the doctors who testified in the 
case. The insured’s legs would swell and throb if he stood long or walked far. 
and the insured testified that if he did either a feeling of numbness appeared 
and his legs became cold, and he would go home and wrap them in blankets to 
partially relieve the discomfort and pain. 

_The insured also testified that these complications caused such pain and 
suffering that he was frequently unable to sleep at night, and caused him to 
spend much time lying down during the day. He admitted that he went to the 
bank and other places in the discharge of his duties, but he stated that if he 
could not be served promptly, he was required to sit down until he could be 
waited on. 

Three doctors testified that through the concurrence of these ailments the 
sured was permanently and totally disabled from performing any duties which 
required him to walk or stand for any considerable period or to ride for any 
onsiderable distance, and that he was not able to perform all the duties of a 
larm manager. One of the doctors was asked to “state whether or not, in your 
opinion, after the examination you made, he is capable of doing ordinary work 
t any kind?” and he answered: “That brings you again to the question of his 
intestinal fortitude or endurance.” All the doctors agreed that slight physical 
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effort caused some pain, and their differences all related to the extent to which 
this pain would disqualify and incapacitate the insured from performing the 
ordinary duties of his employment. 

It is pointed out by the appellant that the policy sued on contained no 
agreement to compensate the insured for any pain suffered by him. And this js 
true. But the real question in the case is whether the insured’s condition js 
such that he can perform, and should continue to perform, his work. Insured 
admitted that he had performed numerous acts relating to his duties, and he 
stated that this was done because he had to earn a living and felt compelled to 
do so notwithstanding the pain and suffering occasioned by their performance, 
but that he had to forego many of the activities essential to the proper discharg: 
of his duties because some of them he could not perform at all, and that he par- 
tially performed such other duties as his necessity and fortitude enabled hin 
to bear. . 

For instance, it was shown on behalf of appellant that the insured drove 1 
his farm in his car, and that he was able to do this without injury to himself 
But the tenants by whom this showing was made testified that the insured 
would not leave his car, and did not walk about the farm as its proper super- 
vision required that he do, and he had formerly done. 

It is argued that the instant case is sufficiently similar to the recent ca 
7Etna Life Ins. Co. v. Person (Ark.) 67 S.W.(2d) 1007, 1010, as to be controle 
by it, and that the application of the principles there announced requires the re- 
versal of the judgment here appealed from. It is true that Person, the insured 
in that case, was a plantation manager, and that the use of a light car enabled 
him to manage his farms in the usual and customary manner without being re 
quired to ride horseback. But the evidence in the instant case is not to the same 
effect. The evidence in the Person Case was summarized in the statement 
“But nowhere in the testimony is there any substantial evidence to the effect 
that appellee’s physical condition has prevented him from doing all the acts of 
his vocation in the usual and customary manner.” As appears from what has 
already been said, there is such testimony in the instant case. Person had a1 
arrested case of tuberculosis, and the testimony was to the effect that his cond! 
tion had become practically normal. Not so in the instant case. The insured’s 
condition was very abnormal, and all the duties of his employment which he did 
perform entailed pain and suffering. 

The extent and consequences of this condition were submitted to the jury 
under an instruction given at the request of appellant reading as follows: “You 
are instructed that the plaintiff is not entitled to recover merely by showing that 
he is afflicted with some disease or condition which causes pain. In order to x 
cover under the policy upon which he sues, the plaintiff must show by a pre- 
ponderance of the evidence that his diseases disable him to the point where he 
is unable to perform all of the material and substantial duties of his occup:tion.” 

|3, 4] Appellant requested another instruction which reads as follows: “Ii 
you believe from the evidence that the plaintiff is executor of the R. A. Dowdle 
estate, and that he can perform some of the material and substantial duties of 
such executorship, that he is manager of his wife’s farm, and that he can per- 
form some of the substantial and material duties of such management, that he 
is the owner of a farm, and that he can perform some of the material and sub- 
stantial duties of operating his farm, then the court instructs you that he is not 
totally disabled as the term is used in the insurance policy, and your verdict 
should be for the defendant.” 

The court gave this instruction after substituting the word “all” for the 
word “some” wherever it appears, and this action is assigned as error. This 
question has been considered so frequently and so recently that it need not b 
again reviewed. The most recent of these cases is that of Missouri State Life 
Ins. Co. v. Case (Ark.)——S.W.(2d)——, where it was said: “Therefore, to come 
within the meaning of the contract of indemnity, it is not required that the in- 
sured shall be absolutely helpless, but he is totally disabled when the infirmity 
irom which he suffers renders him unable to perform all the substantial and 
material acts of his business, or the execution of those acts in the usual and 
customary way. (Citing cases.)” , 

Another recent case, citing others, is that of Missouri State Life Ins. Co 
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y. Brown (Ark.) 69 S.W.(2d) 1075, which is to the same effect. See, also, 
Equitable Life Assurance Society v. Bagley (Ark.) 69 S.W.(2d) 394; Missouri 
State Life Ins. Co. v. Johnson, 186 Ark. 519, 54 S.W.(2d) 407; Missouri State 
Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600; Mutual Benefit Health & 
Accident Ass'n v. Bird, 185 Ark. 445, 47 S.W.(2d) 812. 

In the case of Standard Acc. Ins. Co. v. Bittle, 36 F.(2d) 152, 153, it was held 
by the Circuit Court of Appeals for the Fifth Circuit (to quote the second head- 
note) that “disability, within meaning of combined health and accident insur- 
ance policy, is total, if it prevents party from performing acts necessary to 
prosecution of his business in substantially customary and usual manner, and 
loes not mean state of absolute helplessness or inability to perform, at peril to 
health, some of acts required in conduct of business or occupation.” See, also, 
Metropolitan Life Ins. Co. v. Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 A. 
I. R. 1040. 

[5, 6] One is ordinarily able to perform the duties of his employment, or 
he is unable to do so; and the fact that indulgent relatives might continue com- 
pensation for partial performance is not the final test of capacity, but is only a 
‘ircumstance to be considered along with all other testimony. Nor does the law 
require one to perform duties at the peril of his life or health, nor to perform 
hem if their performance entails pain and suffering which a person of ordinary 
prudence and fortitude would be unwilling and unable to endure. 

The judgment is affirmed. 


MARTIN v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 4+—3463. 
Supreme Court of Arkansas. May 21, 1934. 
Motion for Judgment Withdrawn June 13, 1934. 
71 Southwestern Reporter (2d) 694. 
INSURANCE. 


Provision in life insurance policy, exempting insurer from liability for dou- 
ble indemnity for accidental death resulting from participation in aeronautics, 
held not to cover insured’s death in crash of airplane in which he was invited 
guest. 

“Participate” means “to take part in” and connotes to average per- 
on meaning and effect of “engaged in” rather than mere presence. 
(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Where insurance contract is ambiguous and susceptible of more than one 
easonable construction, that most favorable to insured should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Woodruff County; W. D. Davenport, Judge. 

Action by Susie J. Martin against the Mutual Life Insurance Company of 
New York. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

J. Ford Smith and W. J. Dungan, both of Augusta, for appellant. 

Frederick L. Allen, of New York City, and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, for appellee. 

JoHNNson, Chief Justice. 

This appeal involves the construction of the following exemption contained 
in the double indemnity clause of a life insurance policy issued by appellee as 
insurer upon the life of George W. Martin, deceased, in which Susie J. Martin, 
appellant, was designated as beneficiary, to wit: “The Double Indemnity will be 
payable upon receipt of due proof that the Insured died as a direct result of 
bodily injury effected solely through external, violent, and accidental means, 
independently and exclusively of all other causes, and of which, except in the 
case of drowning or asphyxiation, there is evidence by a visible contusion or 
wound on the exterior of the body, and that such death occurred within ninety 
days after the date of such injury; provided that the Double Indemnity shall not 
be payable if death resulted from self-destruction, whether sane or insane, or 
trom military or naval service in time of war, or from any act incident to war, 
or from engaging in riot or insurrection, or from committing an assault or felony, 
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or from participation in aeronautics, or directly or indirectly from disease or 
bodily or mental infirmity.” 

The insured was instantly killed, when the airplane in which he was 
invited guest crashed and struck the ground while nagivating the 
\ugusta, Ark., and St. Louis, Mo. 

[1] The facts and circumstances of the crash and the death of the insured 
are identical with those narrated in Missouri State Life Insurance Company y. 
Martin (Ark.) 69 S.W.(2d) 1081, 1082, and reference is here made thereto. 

The exemption here employed by the insurer “or from participating in aero- 
nautics” differs only from the exemption contained in Missouri State Life Ins 
Co v. Martin, supra, as follows: “Or from participation in aviation or submarine 
operations” by the elimination of the word “operations.” 

It is true that the opinion in Missouri State Life Ins. Co. v. Martin, supra, 
was put upon the ground that the use of the word “operations” limited the mean- 
ing and effect of the word “participation” which preceded it, and when thus con- 
strued conveyed the definite meaning and effect of not exempting the insurer from 
liability as against an invited guest riding in an airplane. The opinion as thus 
construed is not in conflict with any other case which has been called to our 
attention in briefs. When the word “operations” is eliminated, however, a ver 
different case is presented and must be decided as of first impression by us. In 
Missouri State Life Ins. Co. v. Martin, supra, although stated as dictum, wi 
said as a concurring basis of the opinion and the conclusion thereafter determined 
that : 

‘The distinction thought by the courts to exist between ‘engage in aeronautics’ 
uid ‘participation in aviation’ may be apparent to, and approved by, those learned 
in the niceties of the language and accustomed to its precise use, but it is to be 
loubted whether these hairsplitting and subtle distinctions would occur to, or be 
understood by, the majority of the thousands of persons who seek insurance 
against the many hazards to life and limb which are likely to occur to the most 
pradent and fortunate. Words and phrases used in insurance policies should be 
coustrued by their meaning as used in the ordinary speech of the people and not 
as understood by scholars. 

“It might well be imagined that, if the average tradesman, artisan, or farmer, 
although he had many times taken passage on a railroad train and intended again 
soon to do so, if asked if he had participated, or intended to participate, in rail- 
roading, would at once answer, ‘No’; and if then asked if he had engaged in, or 

ntended to engage in railroading, would reply, ‘I have just told you, “No.”’ 
It might well he assumed that to his mind the word ‘participate’ in the connection 
used in the question would imply some action, some ‘taking part in’ the move- 
ment of the trains, the upkeep of the property, or management of its business. 
He likely would not think that by the question was meant to learn if he had, or 
mtended merely ‘to have, enjoy, or share in common with others’ the privilege 
of being transported as a passenger on the lines of railway companies. 

“It is interesting, however, to note that, in these cases and others which dis- 
cover a distinction between ‘engaged in’ and ‘participate in,’ the courts, when they 
abandon the role of the ‘precision’ and discuss the case in the language of | the 
ordinary person, they sometimes use the words ‘engaged’ and ‘participate’ or 
‘participation’ as conveying a similar idea. In the case of Peters v. Prudential 
Ins. Co., supra [133 Misc. 780, 233 N. Y. S. 500], in discussing the word ‘engaged,’ 
the court said: ‘It gives the impression of participation as an occupation.’ In 
Benfiet Ass’n v. Hayden, supra [175 Ark. 565, 299 S. W. 995, 57 A. L. R. 622], 
the court found for the beneficiary, saying: ‘* * * The proper construction of 
those words (engaged in) is that actual employment or participation was con- 
templated,’ and not ‘merely riding as a passenger.’ This case followed the case of 
Benham v. Insurance Co., 140 Ark. 612, 217 S. W. 462, 463, where the court 
defined the word ‘engaged’ as denoting action, thus: ‘It means to take part in.’ 
This is precisely one of the meanings of the word ‘participate’ which is apparent 
from the etymology of the word; ‘participate,’ a word coming from the Latin 
words ‘pars,’ a part, and ‘capio,’ to take, therefore meaning to take part in. 6 
Words and Phrases, First Series, page 5185. 

“As defined by the leading lexicographers, ‘aviation’ is a more exact and 
specific term than ‘aeronautics,’ and means ‘the art of science of locomition by 


1 an 
air between 
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means of aeroplanes.’ Webster. It might appear that, if aviation is the science of 
ocomotion by aeroplane and the word ‘participate’ means ‘to take part in,’ the 
phrase ‘participate in aviation’ would connote an active share in its management; 
as, where a person would actually pilot a plane himself, or, as in the case of 
First National Bank v. Phoenix Mut. Life Ins. Co., supra [(C. C. A.) 62 F.(2d) 
681], where he owned the plane and had authority to, and did, direct the pilot 
is to when he should make the flight. It would seem that this interpretation of 
the phrase ‘participate in aviation’ is not wholly unjustified.” 

\fter the most careful consideration of all the cases cited, we now conclude 
that the reasoning employed by us in Missouri State Life Ins. Co. v. Martin, 
supra, although dictum when pronounced, is sound and logical and is aptly 
plicable to the language employed in the exemption clause in the instant case. 

We grant that our conclusion thus announced seems to be in conflict with 
respectable authority on this question, but such must be the inevitable result so 
long as courts think and act independently of each other. The insurer had fuil 
wer and opportunity to exempt itself from liability beyond any question, cavil, 
- doubt had it elected so to do. It must have known that the average purchaser 
life insurance would not expect exemption from liability merely because he 
passage as an invited _— upon one isolated trip by airplane. As stated by 
n Miseourt State Life Ins. Co. v. Martin, supra, “participate” does not connote 

average person the icin that his mere presence is sufficient to par- 
‘pate or engage in such art or occupation. On the contrary, he would be war- 
ranted in concluding that the word “participate” has the meaning and effect of 

» in” and other words of similar import and meaning. 

In this view of the situation here presented the contract of insurance 

jiguous and susceptible to more than one reasonable construction, and 
one most favorable to the insured should be adopted. Travelers’ Protective 

'n vy. Stephens, 185 Ark. 660, 49 S.W.(2d) 364; National Life & Accident Ins. 

Whitfield, 186 Ark. 198, 53 S.W.(2d) 10; Gits v. N. Y. Life Ins. Co. 
\.) 32 F.(2d) 7; Charette v. Prudential Ins. Co. (Nov. 11, 1930) 202 Wis. 
232 N. W. 848. 
For the error indicated, the cause is reversed and remanded. 


QUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. 
FELTON. No. 4—3475. 
Supreme Court of Arkansas. May 28, 1934. 
71 Southwestern Reporter (2d) 1049. 

SURANCE. 

Under policy providing for benefits on receipt of proof of total and permanent 

bility of insured, failure of insured to give insurer proof of such disability did 
ot bar recovery of benefits if, by reason of disease and illness, insured was men- 
tally impaired to extent that he was incapable of carrying on ordinary affairs of 
ife and was incapable mentally of such sustained effort as would enable him to 
‘omprehend such affairs as needed his attention. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

2. INSURANCE. 

Whether insured became mentally incompetent excusing him from giving insur- 
er proof of his total and permanent disability held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

6. INSURANCE. 

Under policy providing that benefit should be effective on receipt of proof of 
total and permanent disability and that insurer would waive payment of all pre- 
miums.and pay monthly annuity after receipt of such proof and during continuance 

such disability, liability attached at time when insured became disabled and suit 

uld be maintained at any time until barred by limitation, since requirement for 

f was “condition subsequent.” 

(For other cases, see Insurance, Dec. Dig. § 536.) 

Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

Suit by Sarah E. Felton, administratrix of the estate of William F. Felton. 
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against the Equitable Life Assurance Society of the United States. From a judg- 
ment in favor of plaintiff, defendant appeals. 

Affirmed. 

D. S. Plummer, of Marianna, and Rose, Hemingway, Cantrell & Loughborough, 
of Little Rock, for appellant. 

Daggett & Daggett, of Marianna, for appellee. 

Jounson, Chief Justice. 

On the threshold of this case we are confronted with the contention, advanced 
by appellee, that appellant’s contentions, as evidenced in the motion for new trial, 
cannot here be considered for the reason that said motion was filed without the 
time given by section 1314, Crawford & Moses’ Digest, of the laws of Arkansas. 
Although this contention presents a very serious question, it relates to this case 
only. Therefore, we pretermit consideration or determination thereof, because the 
case must be affirmed on its merits. 

In 1924 appellant issued and delivered its contract of insurance to one Wil- 
liam F. Felton by the terms of which it agreed to pay the sum of $5,000 in the 
event of death and in addition thereto agreed: 

“Total and Permanent Disability: 

“(1) Disability benefits before age 60 shall be effective upon receipt of due 
proof, before default in the payment of premium, that the insured became totally 
and permanently disabled by bodily injury or disease, after this policy became 
effective and before its anniversary upon which the insured’s age at nearest birth- 
day is 60 years, in which event the Society will grant the following benefits : 

“(a) Waive payment of all premiums payable upon this policy falling due 
after receipt of such proof and during the continuance of such total and perman- 
ent disability ; and 

“(b) Pay to the insured a monthly Disability-Annuity, as stated on the face 
hereof; the first payment to be payable upon receipt of due proof of such dis- 
ability and subsequent payments monthly thereafter during the continuance of such 
total and permanent disability, provided, that if this policy is continued under the 
endowment conversion option, the Disability-Annunity shall continue only during 
such total and permanent disability until the maturity of the endowment.” — 

The insured died on March 19, 1933, and the death benefit, as provided in said 
contract, has been paid. The controversy here arises under the total and perman- 
ent disability clauses heretofore quoted. 

It is admitted by appellant that William F. Felton, the insured, became totally 
and permanently disabled, in the purview of the contract of insurance, in May, 1930. 
Therefore, there is no contention of no liability on this account. ; 

However, it is earnestly contended by appellant that liability should be restrict- 
ed to the sum of $48.06, same being the amount which accrued after the filing of 
proof of total and permanent disability, which occurred on March 10, 1933, and the 
death of the insured. 

By invitation of the plaintiff, in the court below, and appellee here, the case 
was tried upon the theory that the insured became mentally incompetent or insane 
in May, 1930, upon the occurrence of total and permanent disability, and was there- 
fore excused from giving notice or filing proof of such disability with the insurer 
during the period of such disability. Much evidence was adduced upon this branch 
of the case. Even so appellant contended below and contends here that the evi- 
dence offered was not sufficient to warrant submission to the jury of the issue of 
insured’s mental condition. The evidence tended to establish the following facts: 

That prior to May, 1930, insured was strong and alert in body and of robust 
health; that he was mentally sound and alert; that suddenly he was beset with 
vertigo, blindness, dizzy spells, and frequent lapses of consciousness which con- 
tinued up to his death; that he ignored advice of attending physicians to desist from 
all labor and on the contrary continued his efforts though resulting in a waste of 
time and energy; that he assumed an attitude of coolness and indifference towards 
his family which had not existed prior to May, 1930; that he advised his son that 
his mind was impaired and directed him to remove and hide the firearms from 
their accustomed places; that he could not carry on an intelligent conversation, in 
that he would suddenly leave the subject and jump to another; that he seriously 
objected to his son submitting his policies of insurance to an attorney for legal 
advice because he feared that it might destroy his insurance. The attending physi- 
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cian testified, in effect, that during the period from May, 1930, up to the death of 
the insured that his mind was confused, and when asked: 

“Q. Would you say from your association with Mr. Felton, and your treatment 
ind observation of him, that the mental impairment was such that he could not 
transact the ordinary affairs of life?” 

Stated : 

“A. I don’t believe I could answer that question yes or no, because the ques- 
tion of his judgment and the question of his reason would come into it; he could 
transact it but he might transact it wrong.” 

[1] On the evidence thus adduced appellant requested a directed verdict in its 
behalf, which was refused by the trial court, and thereupon the cause was sub- 
mitted to the jury under the following instructions. For appellee, request No. 2 
as follows: 

“If you find from a preponderance of the evidence that during the period 
between May, 1930, and the date on which the said William F. Felton died, he was, 
by reason of disease and illness, mentally impaired to the extent that he was incap- 
able of carrying on the ordinary affairs of life; and was incapable mentally of such 
sustained effort as would enable him to comprehend such affairs as needed his atten- 
tion, then you are instructed that his failure to give the defendant notice of such 
lisability would not bar the right of the plaintiff to recover in this action.” 

For appellant, the following requests: 

No. 3A: “You are instructed that proof of the inability to perform the ordinary 
affairs of life does not entitle the plaintiff to recover. In order to recover more 
than the amount admitted to be due the plaintiff must show that the insured did 
not have mentality enough to understand the ordinary things and affairs of life.” 

No. 4: “If you find from the evidence that in May, 1930, the insured William 
F. Felton became disabled by physical disease, but that his mind was not continu- 
ously impaired from that date until the time of his death, but on the contrary, he 
had during a substantial portion of that time sufficient mental capacity to under- 
stand the ordinary affairs of his life, then he would not be entitled to recover dis- 
ability benefits except for the month which intervened between the receipt of the 
proofs of disability and his death.” 

No. 5: “You are instructed that an intermittent inability to comprehend the 
rdinary affairs of life would not excuse the insured from furnishing proofs of 
disability. If at intervals he had control of his faculties for considerable periods 
to such an extent that he could understand the ordinary affairs of life then the 
plaintiff would be entitled to recover only for the period which commenced with 
os when he became continuously unable to comprehend the ordinary affairs 
of life.” 

No. 7: “You are instructed that the plaintiff would not be entitled to recover 
the disability benefits for the period during which he was capable of exercising the 
sustained mental effort which would enable him to understand and comprehend the 
ordinary affairs of life. If he did not reach this stage of mental impairment until 
sometime subsequent to May 30, 1930, then your verdict should in no event be for 
an amount which would exceed the amount of the premiums paid, if any, the dis- 
ability benefits which accrued during such period of mental impairment as above 
described.” 

In reference to the status of mentality, which would excuse an insured from 
giving notice to the insurer or filing proof of such total and permanent disability, 
we stated the rule in Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S. 
W. 847, 853, 54 A. L. R. 600, as follows: 

“He must have been able to carry on the ordinary affairs of life, and this 
meant that his mind must be capable of sustained effort so that he would compre- 
hend such affairs as needed his attention, and not merely that he might talk with 
seeming intelligence upon a subject brought directly to his attention by some one.” 

Appellee’s requested instruction No. 2. conformed to the rule as announced 
above and we think it is a correct guide in cases of similar import. 

(2, 3] Neither can we agree that the evidence was not sufficient to submit the 
mental condition of the insured to the jury. Under the settled practice in this 
court, it is our duty to sustain the jury’s findings when supported by substantial evi- 
dence. When thus considered, we cannot say that the verdict of the jury is with- 
out substantial evidence to support it. 
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[6] Moreover, if we are in error in all the conclusions heretofore stated, this 
case must be affirmed for still another reason. Appellant admits that William F 
Felton, the insured, became totally and permanently disabled in the purview of the 
contract of insurance in May, 1930, and that this total and permanent disability con- 
tinued until his death in March, 1933. . 

We have repeatedly held in cases arising under contracts of insurance not dis- 
similar to the one here involved that liability against the insurer and in favor of 
the insured attaches and comes into being upon the happening of total and perman- 
ent disability. Smith v. Mutual Life Ins. Co. (Ark.) 69 S.W.(2d) 874. Also, tna 
Life Ins. Co. v. Davis, 187 Ark. 398, 60 S.W.(2d) 912; A&tna Life Ins. Co. y 
Phifer, 160 Ark. 98, 254 S. W. 335. See especially Missouri State Life Ins. Co. y. 
Case (Ark.) 71 S. W.(2d) 199, wherein all our previous decisions are reviewed on 
this subject. Under the plain terms of the contract here under consideration, recoy- 
ery is not limited or postponed to or by any certain contingency as was the con- 
tract in Smith vy. Mutual Life Ins. Co., supra, and other cases there cited. In the 
contract here under consideration liability attached in May, 1930. The requirement 
for proof of loss or notice under this contract, being a condition subsequent, suit 
might be maintained for the liability at any time until barred by the statute of 
limitations. Aitna Life Ins. Co. v. Davis, supra; Missouri State Life Ins. Co. y. 
. Foster (Ark.) 69 S.W.(2d) 869. Under the view as thus stated, the trial court 
might have directed a verdict in favor of appellee for the amount sued for 

The judgment is affirmed. 

EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. WIGGINS. 
Supreme Court of Florida, Division A. May 28, 1934. 
Rehearing Denied June 20, 1934. 
155 Southern Reporter 327. 
1. INSURANCE. 

“Total permanent disability” within group policy exists if insured, though 
not bedridden or completely helpless, is unable to engage in gainful occupation 
within his normal ability and if disability will probably continue through life 

(lor other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 
Insured must show total permanent disability by preponderance of evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Whether manual laborer having duodenal ulcer and lacking strength in right 
hand and joint in left elbow was totally and permanently disabled within group 
policy held jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Error to Circuit Court, Escambia County; L. L. Fabisinski, Judge. 

Action by Randolph Wiggins against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

E. C. Maxwell, of Pensacola, for plaintiff in error. 

John M. Coe, of Pensacola, for defendant in error. 

Davis, Chief Justice. 

This was an action on a group insurance policy providing indemnity, amongst 
other things, for total and permanent disability. By appropriate pleadings the 
issue was developed for decision by trial whether or not total and permanent 
disability as a basis for recovery existed. Recovery was awarded. The defendant 
insurance company has brought the judgment here for review upon writ of error 

The following is the provision of the policy upon which plaintiff recovered: 

“In the event that any employee while insured under the aforesaid policy and 
before attaining age 60 becomes totally and permanently disabled by bodily injury 
or disease and will thereby presumably be continuously prevented for life from 
engaging in any occupation or performing any work for compensation of financial 
value * * * the Society will, in termination of all insurance of such employee 
under the policy, pay equal monthly disability installments, the number and amount 
of which shall be determined by the table of installments,” etc. 
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It was shown in support of plaintiff’s claim that he was 28 years old, skilled 
nly in manual work, with a sixth-grade education. For a good many years he 
had worked with his employer in a pipe-fitting gang. Because of an earlier non- 
jisabling injury to his right wrist, causing an adhesion between the skin and 
issues of the joint impairing his grip in that hand, as well as because of a duo- 
eval ulcer which plaintiff had suffered for a long time, plaintiff was compelled 

seek less laborious work than in the pipe-fitting gang, so he secured a transfer 
, operations in the retort building. There his work consisted of opening and 
losing valves, and in recording the readings of hydrometers. After working at 
s new job for a while, plaintiff got into a cotton truck wreck. This shattered 
the elbow joint in his left arm, but it healed without fixation, although the arm 
hung limp and was useless. Plaintiff then went back to work at the retort opera- 
tion, but because he could not reach up to turn the valves his employer declared 
him unfit and dismissed him. Plaintiff was utterly unskilled in any special or 
Jerical occupation. He lost a “relief work” job raking and leveling dirt on the 
areets under the government relief work system, because he was unable to rake 

reason of his physical condition. An operation on his elbow joint, performed 
with a view of immobilizing the joint of the limp arm, failed. The duodenal ulcer 
persists. By reason of the latter fact plaintiff is unable to undergo physical exer- 
jon or to eat substantial food. His left hand is good, but his left elbow has no 
joint. His right elbow joint is good, but his right hand is impaired. So with a 
stomach incapacitated to assimilate food, an arm disabled which was required for 
yse in the performance of manual labor, a mind untrained for any task requiring 
in education to execute it, and a record of having been discharged from more 
an one attempt to hold a job which would enable him to earn compensation by 

v of wages, plaintiff's case was submitted to a jury. The jury found a verdict 

he effect that plaintiff was in fact totally and permanently disabled within the 
ing of the policy as interpreted to them by the court. 

\s summarized in the brief of plaintiff in error, it will thus he seen that 
plaintiff proved as a total and permanent disability is a duodenal ulcer of 
il years’ duration, an injury to the right wrist of ten years’ duration, which 
kens the strength of the grip but does not interfere with control, an injury 
the left elbow which by reason of the destruction of the joint seriously inter- 
feres with the control and direction of movement of the left arm, but not of the 
strength or control of the left hand and grip, coupled with proof that the com- 
ation of these several injuries so handicaps, weakens, and impairs the working 
ity of plaintiff in the only line of work he knows how to do, that he is unable 
cure and hold an ordinary job of the character he could readily fill and hold 
for the injuries aforementioned. 

It is not to be denied that defendant insurance company offered evidence con- 
rary to plaintiff's contention from which the jury could properly have found that 
untiff was not presumably continuously prevented for life from engaging in anv 
cupation or performing any work for compensation or financial value, if the 
lefendant’s supposition be indulged in that one in plaintiff’s situation should be 
xpected to obtain work of an extraordinary character specially adapted to his 
eculiar physical capacities, crippled as he undeniably is by his combination of 
hysical injuries and disease, disregarding ordinary and usual lines of employ- 
ment such as he was following prior to his disability. ie 

In the case of Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909. the 
urt in its opinion pointed out that the phrase “total disability” is a relative 
term, depending in a measure upon the character of the occupation and the capa- 
lities of the insured, and to a large extent upon the circumstances of the par- 
icular case, so that ordinarily any question involving its application was one of 
fact and not of law. This case_was followed by the Alabama Supreme Court in 
Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 852. 
hich case was in turn cited by this court and approved in Cassens v. Metropolitan 
ife Ins. Co., 154 So. 522 (opinion filed May 1, 1934) at the present term. 

|1, 2] At-the trial of this case the court below correctly charged the jury in 
ordance with the applicable law of the case, as follows: : 
__ ‘Should you find from the evidence —by a preponderance of the evidence on 
ehalf of the plaintiff in this case, that the plaintiff, as a result of the injury 
escribed in the declaration, was totally and permanently disabled by bodily injury 


1 
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or disease, and will thereby presumably be continuously prevented for life from 
engaging in any occupation or performing any work for compensation of financial 
value, then you will find for the plaintiff and assess such damages as are alleged 
in the declaration to be due to the plaintiff by reason of the failure of the defend- 
ant to pay the several installments enumerated and described in the declaration, 

“In order that the plaintiff should be so totally and permanently disabled by 
bodily injury or disease, it is not necessary that the plaintiff prove, beyond a 
reasonable doubt, that he is bed-ridden as a result of such injury or disease, or 
reduced to a condition of complete helplessness. But he may be so disabled, 
within the meaning of the law, if he be so far incapacitated by such injury or 
disease that he cannot, within the range of his normal ability, taking into con- 
sideration his education, training in work and his physical condition, earn wages 
or profit in some occupation, and that he cannot engage in any gainful occupation 
or employment in the customary manner as a workman or employee. And such 
‘disability is permanent, within the meaning of the policy, if his condition, at the 
time of the claim, was and is such as will reasonably convince you he was then 
totally disabled and would so remain for life. There may always be some doubt 
in the mind of any one with respect to future bodily disease or disability, but 
disability may be said to be permanent, within the meaning of the law, when it is 
founded upon conditions that make it appear, with reasonable certainty, that it 
will continue through life. * * * 

“In order for plaintiff to recover, it must appear, from a preponderance of 
evidence, that the plaintiff was, before the institution of this suit, permanently and 
totally incapacitated from following any gainful occupation. It is not enough for 
him to show that he cannot perform heavy manual labor, involving the exercise 
of great strength, but the plaintiff must show, from a preponderance of the evi- 
dence, that as a result of the injuries or disease described in the declaration he 
was totally and permanently disabled from performing any gainful occupation.” 

[3, 4] The evidence under the pleadings and the charges of the court was of 
such character as to present solely a question of fact for the jury’s consideration. 
The jury having decided the controverted factual issues in plaintiff's favor, and 
the verdict having been approved by the trial judge who saw and heard the wit- 
nesses testify and who was in a position to closely observe plaintiff’s attitude and 
appearance in court as a disabled individual, in connection with his consideration 
of defendant’s motion for a new trial which the trial judge denied, we find no 
warrant for disturbing it here in view of the well-settled rules of law obtaining 
in such cases. Fire Ass’n of Philadelphia v. Evansville Brewing Ass’n, 73 Fila. 
904, 75 So. 196, and cases cited. 

The other points are of minor importance, so no discussion of them will be 
indulged in. It is sufficient to state that in our opinion there is no reversible error 
demonstrated in any of them. Hence the judgment should be affirmed, and such 
will be our judgment here. 

Affirmed. 

Ellis and Terrell, JJ., concur. 


Whitfield, P. J., and Brown and Buford, JJ., concur in the opinion and judg- 
ment. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES y. BURNS. 
Court of Appeals of Kentucky. March 20, 1934. 
71 Southwestern Reporter (2d) 1009. 
As Modified on Denial of Rehearing June 19, 1934. 
1. INSURANCE. 

Employees’ group policy provision precluding injury and sick benefits during 
period when insured employee is not treated by physician sheld binding on both 
insured and employer. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. INSURANCE. 

Evidence held insufficient to sustain finding that employee was permanently 
and totally disabled as coal miner as result of injury within employee's grout 
policy. 


(For other cases, see Insurance, Dec. Dig. § 665{5].) 
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Appeal from Circuit Court, Johnson County. 

Action by Edgar Burns against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

William Marshall Bullitt, Bruce & Bullitt, and E. B. Cochran, all of Louis 
ville, for appellant. 

J. L. Harrington and Z. Wells, both of Paintsville, for appellee. 

RAtLirF, Justice. 

This is an action on a group policy issued by the Equitable Life Assurance 
Society of the United States and the Consolidation Coal Company, a corpora- 
tion engaged in mining and shipping coal in Johnson county, Ky. The coal com- 
pany employs a large number of men in its mines and in order to protect the 
lives and health of its employees, it entered into a contract known as group in- 
surance. The terms and conditions, among other things, were that the coal com- 
pany would carry a death and health policy for each of its employees in John- 
son county, and the insurance company contracted to carry the insurance for its 
employees insuring their lives and health in accordance with the provisions of 
the policy, so long as they continued in the employment of the coal company. 
The coal company required its employees under the age of 60 years to carry 
such insurance as per terms of the group policy. The coal company paid the in- 
surance premiums on the policy and deducted from the wages of the insured 
employees a sum sufficient to pay their respective proportionate parts of the pre- 
miums due and paid under the group policy. 

Edgar Burns was an employee of the coal company to whom certificate of 
the insurance was issued, 1n accordance with the provisions of the group policy, 
whereby the insurance company agreed to pay Burns $31.71 per month for 60 
months for total and permanent disability occurring while he was in the em- 
ployment of the coal company, and $12 per week for a maximum period of 13 
weeks for temporary total disability occurring while he was in the employment 
f the coal company. 


While under the age of 60, and the policy was in full force and effect, Burns 
claims that he received an injury while engaged in his work in the mines, re- 
sulting in partial stiffness of his ankle and varicose veins of his leg, and, as re- 
sult of such injuries, he became totally and permanently disabled for life from 

ngaging in any occ cupation or performing any work for snag _ n or finan- 
éa value. He received the injury complained of on January 14, 1932, and was 
paid $12 per week for temporary total disability as result of the injury to his 
inkle, up to March 4, 1932, at which time he had sufficiently recovered of the 
injury to his ankle and returned to work. It does not appear from his testimony 
ir the testimony of the doctors who treated him that he was treated for the 
injury to the ankle any more after March 9, 1932. However, he was permitted 
recover the sum of $116 after March 9th, for the temporary total disability 
resulting from the injury to his ankle. A clause in the insurance policy reads: 
“The insurance under this policy shall not cover death or disability due to in+ 
jury * * * sickness or diseases for which the insured employee is not treated by 
a physician.” 

ha is insisted for the insurance company that the court erroneously per 
1B urns to recover for the temporary disability based on the injury to his 

for the period which he was not treated by a physician. : 
evidence conducing to show that Burns was treated after March 
by physicians for the injury to his leg, but there is no evidence tending 

how that he was treated for the injury to his ankle after that date. 

[1] This provision of the policy is binding upon both the insured and the 
employer, and must be enforced like any other provision of the policy. It was 
error to permit Burns to recover for disability for which he was not treated by 
a physician. Equitable Life Assur. Soc. of U. S. v. Branham, 250 Ky. 472, 6. 
S.W.(2d) 498; Provident Life and Accident Ins. Co. v. Harris, 234 Ky. 358, 2 
7 2d) 40; Republic Life and Accident Ins. Co. vy. Gambrell, 248 Ky. 63, 58 
.W.(2d) 219. 


_ [2] It is next insisted that the evidence is insufficient to support the jury’s 
finding that Burns’ disability is presumably total and permanent. 


Dr. Picklesimer, testifying for Burns, stated that he examined him and 
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found that he had an intlamed condition of the canal of the left ear, pyorrhea 
of the gums, and varicose veins of the right leg, and a partially stiff ankle. The 
doctor was asked whether or not in his judgment the plaintiff was able to do 
practically the same kind and character, the same class of work substantially 
the same that he could prior to the time of his injury. He answered: “I would 
say that before his condition existed he would have been able to do all the du- 
tics of a miner.” He was usked the second time substantially the same question 
as above stated, and he said: “I don’t believe that it would be safe for him to 
do work of that kind. He might get injured, he might get a broken place in the 
skin and have varicose ulcers develop and then the size of a man and with a 
stiff ankle and the condition of his feet and arches, he would be very much 
handicapped in attempting to do the ordinary duties of a miner. He would be 
suffering pain at all tirnes that he was attempting work.” 

“QO. Say whether or not in your judgment his disability is temporary or 
permanent. A. They are permanent.” 

It will be noticed that the doctor did not state that his disability was total. 
He merely said in substance that the condition which he found was permanent 
In answer to a following question whether or not he was permanently and to- 
tally disabled from performing the usual and customary duties of a coal loader, 
he said: “Yes, sir, it is my best judgment he is totally and permanently dis- 
abled.” Dr. Picklesimer stated that the stiffness of Burns’ ankle would not 
render him permanently and totally disabled. He said that he had taken into 
consideration all the things that he had mentioned, which in his judgment rend- 
ered Burns totally and permanently disabled as a coal miner. Dr. Castle testi- 
fied to substantially the same state of facts as Dr. Picklesimer. 

It is our conclusion that the verdict of the jury is flagrantly against the 
weight and preponderance of the evidence and, therefore, the judgment must 
be and is reversed and remanded for proceedings consistent with this opinion. 


JEFFERSON STANDARD LIFE INS. CO. v. HURT. 
ATLANTIC LIFE INS. CO. v. SAME. 
Court of Appeals of Kentucky. May 8, 1934. 
Rehearing Denied June 19, 1934. 
72 Southwestern Reporter (2d) 20. 
1. INSURANCE. 

Insurance policies are construed as contracts definitely fixing insurer’s liability 
and measuring insured’s rights. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

INSURANCE. 

Parties to insurance contract may insert in policy any provision they desire, 
limiting insurer’s liability or insured’s rights, if not unreasonable, illegal, or con- 
trary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. INSURANCE 

_ In determining insurer's liability and insured’s rights under policy, court must 
give ettect to all its provisions, words, and phrases, liberally construed in insured’s 
favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Court cannot add to or strike any language from insurance policy so as to con- 
stitute new condition in effect, but must define insurer’s liability and determine 
insured’s rights according to terms and conditions of policy as made by parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Court must take words of insurance policy as persons with usual and ordinary 
understanding would construe them when used to express purpose for which 
employed. 

(For other cases, see Insurance, Dec. Dig. § 146{2].) 
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6, INSURANCE. 

Court cannot construe terms “total disability,” “temporary total disability,” 
partial disability,” “temporary partial disability,” “partial permanent disability,” 
and total disability by injuries or disease permanently preventing insured from pur- 
suing any remunerative occupation in insurance policies as synonymous or creating 
identically consensual relations between parties. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. INSURANCE. 

Insurers’ liability on policies requiring monthly payments to insured during 
‘ontinuance of his total disability from disease permanently preventng him from 
pursuing any remunerative occupation held not terminated if disease was aggra- 
vated, caused, or continued by insured’s unreasonable refusal or neglect to submit 
to or follow competent surgical treatment, aid or advice; doctrine of minimizing 
lamages being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8 INSURANCE. 

Showing necessary to require monthly payments under insurance policies for, 
permanent total disability preventing insured from pursuing any remunerative 
ecupation need not be absolute; such provision contemplating continuance of 
nsured’s life while there is any hope. 

(For other cases, see Insurance, Dec. Dig. § €65[5].) 

). INSURANCE. 

Word “permanent” in insurance policies requiring monthly payments to insured 
‘or total disability by disease “permanently” and “continuously” perventing him 
from pursuing any remunerative occupation held not used in sense of absolute 
‘perpetuity,’ “everlasting,” “lifelong,” “unchangeable.” “forever,” etc., but in con- 
tradistinction from “temporary” or “transient”; words “permanently” and “con- 
tinuously” being of same import and meaning. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

10. INSURANCE. 

“Disability,” obligating insurer to make payments to insured while totally dis- 
abled by disease permanently preventing him from pursuing any remunerative occu- 
pation, eld not absolutely permanent and continuous disability absolutely pre- 
venting him from engaging in any gainful occupation during his lifetime. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

Insurance policies, obligating insurers to pay insured stated monthly income 
luring continuance of his total disability by disease permanently preventing him 
from pursuing any remunerative occupation, held to entitle insurers to relief from 
urther payments after removal of such disability. 
(For other cases, see Insurance, Dec. Dig. § 516.) 
12. INSURANCE. 


Testimony in action on insurance policies for total permanent disability pay- 
ments that insured was drawing pension for certain diseases held inadmissible as 
tending merely to establish doubtful inference that his disability originated before 


es of policies 

(For other cases, see Insurance, Dec. Dig, § 659[1].) 

INSURANCE. 

Extent of insured’s physical and mental ability to perform duties of his occu- 
pation was exclusively for jury on conflicting evidence in his action for total dis- 
ibility payments under insurance policies, and appellate court cannot disturb ver- 
lict not flagrantly against evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

\ppeal from Circuit Court, Pulaski County. 

\ctions by Claude A. Hurt against the Jefferson Standard Life Insurance Com- 
pany and the Atlantic Life Insurance Company, respectively. Judgments for plain- 
it, and defendants appeal. 

Affirmed. 
Ben V. Smith & Son and Ben D. Smith, all of Somerset, for appellants. 
W. N. Flippin, of Somerset, for appellee. 
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“ETNA LIFE INS. CO. OF HARTFORD, CONN. v. WELLS. 
Court of Appeals of Kentucky. May 29, 1934. 
72 Southwestern Reporter (2d) 33. 
1. INSURANCE. 


Evidence that employee of coal company was injured while unloading heavy 
steel and subsequently was again injured suffering rupture as result of which he 
could not perform ordinary manual labor held to entitle employee to benefits of 
group policy providing total disability to employees of such company. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Delay in bringing action under group policy providing total disability to 
employees of coal company held not to bar action which was brought withir 
statutory period of limitations. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. 

Person insured under group disability policy held not required to underg 
operation to remove hernia to recover benefits of policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Circuit Court, Floyd County. 

Action by Walker Wells against the A&tna Life Insurance Company of Hart- 
ford, Conn. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edward L. Allen, of Prestonsburg, for appellant. 

Howard & Mayo, of Prestonsburg, for appellee. 

STANLEY, Commissioner. 

The grounds submitted for a reversal of the judgment under a group insur 
ance policy are that the company was entitled to a directed verdict, the admission 
of incompetent evidence, and erroneous instructions. 

The policy provided indemnity for total disability to the employees of the 
North East Coal Company. The certificate issued to the appellee, who was a mine 
laborer, amounted to $900. Total and permanent disability is claimed to have been 
the result of injuries sustained first in June and again in August, 1929, although 
the insured continued on the pay roll until the latter part of 1930 and the sutt 
Was not instituted until May, 1932. 

[1] The evidence introduced to sustain the claim is that plaintiff was injured 
while unloading some heavy steel in June, 1929. On this account he was treated 
by the company’s doctors and was laid up for about a month. Upon return to 
work he was given a lighter job as a “sand dryer.” While handling a tub of sand 
in August, 1929, the insured received a severe jerk and was badly ruptured. He was 
sent to the hospital by the mine superintendent, was again off from work about a 
month on account of the accident. After this, he sat around and directed his boy who 
actually did the work, although he was carried on the pay roll. There is corrob- 
orative evidence of these facts. Although not clearly presented, it appears that 
the insurance company was given notice of this accident, but declined to pay 
anything on account of the insured’s disability. He testified that after he was 
hurt and since being discharged, he had tried to work but had not been able to 
do so on account of his condition and that the doctors had advised him that he 
should not. There is other evidence sustaining the plaintiff in all of his testimony 
It appears that the company’s doctor, who treated him upon both occasions when 
he was injured, was not called and his testimony was not given. Dr. Ramey testi- 
hed that in April, 1930, he found Wells with a hernia and paralysis agitans, or 
what is commonly called palsy. At that time he could not do anything like ordinary 
manual labor. He subsequently had examined him three or four times and pro- 
nounced him as being totally and permanently disabled. Dr. Stephens testified he 
examined the plaintiff in November, 1932, and found the same conditions. He 
expressed the opinion that he was totally disabled; that by wearing a proper 
truss he might be able to do light manual labor, but the paralysis is not curable; 
and that he was a bad operative risk for the hernia. 

In defense the mine superintendent testified that Wells had been put at the 
sand house because an employee older in service had been placed in charge 0! 
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the blacksmith shop. He further testified that a small boy could not do the work 
of wheeling sand which was a part of Wells’ duties, and that upon several occa- 
sions he had seen Wells wheeling it. He was at the mine perhaps once a month 
and had not noticed any change in Wells’ ability to work around the mine. He 
was not discharged in November, 1930, on account of any physical disability. His 
company, and, so far as he knew, the insurance company had no notice that 
Wells had been injured until summons was served in this suit Little weight can 
be attached to most of the evidence of this witness because he was not in a posi- 
tion to know the actual condition of the plaintiff and because of his infrequent 
visits at the place he worked. He did not know in what manner he was discharg- 
ing his duties. Dr. Archer, physician for the mine, examined Wells in November, 
1930, and found that he had an inguinal hernia for which he was wearing a truss, 
hut in his opinion he was not suffering with paralysis agitans. He did not con- 
sider him to be totally and permanently disabled, but stated it would not be 
advisable for him to go back to heavy work as a member of the “gin” crew or 
blacksmithing, the particular kind of labor he had been doing before he was hurt 
the first time. However, the cross-examination of the doctor taken as a whole 
weakens some of his general statements made in direct examination. Dr. Hall had 
examined the plaintiff shortly after he had been ruptured and had removed his 
tonsils. He again saw him in March and November, 1932. He did not think he 
had paralysis agitans, yet stated on cross-examination that he did have a condi- 
tion which affected his head, hands, and arms and which was very notic sable. It 
appears that the plaintiff was present before the jury at this time. He did not 
revard the plaintiff as being totally and permanently disabled. 

|2] Upon the whole case we think it is shown the plaintiff is clearly entitled 
to the benefits of his policy. While much is made of a failure to give prompt 
notice of the disability and of his delay in filing suit, we think it just as reason- 
able to say that the man was trying to do what he could to make a living. We 
have very frequently met with criticism of the beneficiaries of these policies 
hecause they did not do or try to do something. Perhaps the delay in filing suit 
was due to ignorance of his rights under his contract. At any rate, he brought it 
within the time fixed by the statutes. 

[4-6] Criticism is made of the instruction which defined the conditions under 
which the plaintiff could recover. It did not say that his disability must have 
cxisted for a period of six months. There was no disagreement as to the length 
i time the disability had existed. He was disabled all of the time or none of the 
time. Under the evidence, the criticism is trivial. The instruction submitted that 
the insured’s disability must have been such as to have prevented him from 
“engaging in his occupation or performing any work of financial value in connec- 
tion therewith,” whereas, it is said, the provision of the policy was that he should 
be prevented from pursuing any occupation for wages or profit. Another instruc- 
tion had correctly defined the term “totally disabled” to mean an inability to do 
substantially or practically all material acts in the transaction of plaintiff’s regular 
ccupation or business and in his customary and usual manner. This criticism is 
of the same character as that just noted. Finally, it is said that instruction No. 4 
Was erroneous because it made the jury the judge as to whether or not an 
operation could have been successfully performed on the plaintiff at a reasonable 
cost and with reasonable safety. The answer to this objection is that such an 
mstruction should not have been given, for as we have recently held the insured 
person is not required to undergo an operation in order to recover the benefits 
i his contract. Jefferson Standard Life Insurance Company v. Hurt, —— Ky. 

72 S.W.(2d) 20 decided May 8, 1934 
No reason being found sufficient for reversal, the judgment is affirmed. 


KQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. GOBLE. 
Court of Appeals of Kentucky. March 20, 1934. 
As Modified on Denial of Rehearing June 12, 1934. 
72 Southwestern Reporter (2d) 35. 
1. INSURANCE. 


_ In action on disability clause of group life and health policy, judgment 
directing payment of past and future installments when due, with provision pro- 
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tecting insurer if disability should cease, held not erroneous, though policy pro- 
vided for payment of installments unpaid at insured’s death to his beneficiary. 
Judgment provided that insurer should pay certain amount monthly 
until it had paid 35 monthly installments, as provided by policy, or until 
insured’s presumably permanent and total disability ceased, if it should 
cease prior to the time fixed by the policy for making of the 35 monthly 
installments; that insurer should have the rights contained and specified 
in policy, upon which it might proceed for purpose of determining if the 
disability had terminated; and that the case be continued on docket until 
all of the payments had been made or insured’s right to receive them had 
terminated by reason of his recovery. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Circuit Court, Johnson County. 

Action by Elijah Goble against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. Marshall Bullitt, Bruce & Bullitt, and FE. B. Cochran, all of Louisville, 
for appellant. 

J. L. Harrington, of Paintsville, for appellee. 

RICHARDSON, Justice. 

This is an action on a group policy issued by the Equitable Life Assurance 
Society of the United States, a corporation, engaged in the insurance business, 
and the Consolidation Coal Company, a corporation, engaged in mining and ship- 
ping coal at Van Lear, Johnson county, Ky. The latter employs a large number 
of men in its business. 

The Consolidation Coal Company required each of its employees, under the 
age of 60 years, to carry insurance protecting their lives and health, as per the 
terms of a group policy, and deducted from their wages a sum sufficient to pay 
their proportionate part of the premiums due and paid under the group policy to 
the Equitable Life Assurance Society. 

Elijah Goble was an employee of the Consolidation Coal Company, to whom 
certificates of insurance were issued, in accordance with the provisions of the 
group policy, bearing different dates, for different amounts, whereby the Equitable 
Life Assurance Society agreed to pay him $52.12 a month and a like amount on 
the same date of each succeeding month thereafter until he had been paid 35 
monthly installments, totaling $1,824.24, in the event, while insured under the 
group policy, and before attaining the age cf 60, he became “totally and per- 
manently disabled by bodily injury or disease and will thereby presumably be 
continuously prevented for life from engaging in any occupation or performing 
any work for compensation or financial value, then upon receipt of due proof of 
such disability before the expiration of one year from the date of its commence- 
ment.” 

Whiie under the age of 60, and the policy was in full force and effect and 
all premiums due thereunder were fully paid, about August, 1931, Goble claims 
he “became permanently disabled” by “heart trouble.” He presented proof of his 
disease to the insurance company and demanded payment under the terms of the 
policy and in accordance therewith. It refused to recognize its obligation to him, 
or to make payment as demanded. 

This action was instituted to recover the aggregate amount due him in accord- 
ance with the terms and provisions of the policy as evidenced by the certificates 
of insurance, on the ground he was “totally and permanently disabled by bodily 
injury or disease and will thereby presumably be continuously prevented for life 
from engaging in any occupation or performing any work for compensation or 
financial value.” 

The insurance company presented numerous defenses, which, with the plain- 
tiff’s cause of action, on the evidence offered by the parties and instructions given 
by the court, were submitted to a jury, resulting in a verdict in favor of Goble 
for the total amount of his certificates. 


[1] The judgment entered on the verdict of the jury reads: “It is therefore 


ordered and adjudged by the court that the plaintiff recover from the defendant, 
and that the defendant pay him the sum of $52.12 per month beginning the 28th 
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day of March, 1932, and the same amount on the same date of each succeeding 
mouth thereafter until it has paid the sum of thirty-five monthly installments or 
payments totaling $1,824.24, or until plaintiff’s presumably permanent and total 
disability ceases. In the event same should cease prior to the time required to pay 
said total sum as provided for herein to make payment of the total of said 
thirty-five monthly installments together with legal interest, on all past due pay- 
ments, and the defendant shall have the rights contained and specified in the 
policy sued on herein upon which it may proceed for the purpose of determining 
if such presumably permanent and total disability has terminated. For the purpose 
of further determining the rights of the parties hereunder, it is ordered that this 
case be continued on this court’s docket until all of said monthly payments have 
been made or plaintiff’s right to receive same, or any part thereof is terminated 
hy reason of his recovery from his presumably permanent and total disability. 
It is further adjudged by the court that each of said monthly installments shall 
draw interest from its due date as therein set out until paid, and execution may 
issue for all installments hereafter becoming due under the terms of this judg- 
ment at and when same becomes payable as herein provided. It is further adjudged 
by the Court that the plaintiff recover of the defendant all his cost herein expended 
for which execution may issue.” The Equitable Life Assurance Society is here 
complaining, insisting the judgment allows the insured to recover the future install- 
ments when “they are not now due; they have not yet accrued; they may become 
payable in the future to another person and they may never become due;” and 
the judgment violates sections 384 and 518, Civil Code of Practice. : 

The group policy provides: “Any Disability installments remaining unpaid 
it the death of the employee shall be payable as they become due to the bene- 
fciary, with the right to commute 314% interest per annum * * *. If the 
employee fails to furnish satisfactory proof, or if it appears at any time that 
such disability has been terminated, no further disability installments will be paid 
on account thereof * * *.” 

It is argued: “This language means that if (a) the Appellee dies while he is 
being paid the monthly installments, the balance of the installments will be paid 
to his beneficiary, or (b) he fails to furnish proof of the continuance of his dis- 
ability, the installments cease, or (c) he recovers, the installments cease. Neither 
this Court nor the lower Court nor a jury can determine at this time whether 
{a) the insured will continue to live long enough to collect all the installments, 
(b) he will furnish satisfactory proof of the continuance of the disability when 
cailed on to do so, or (c) he will not recover from his disability. Therefore the 
insured cannot now recover the installments to come due in the future. He can 
recover them only if he is alive to receive them. If he be dead, then the Equitable’s 
contract is to pay them to the beneficiary and not to the employee’s personal 
representative.” 

A similar argument has been presented to this court in numerous cases involv- 
ing the quoted clause of a group policy and a judgment embracing like provisions. 
See Equitable Life Assur. Soc. of U. S. v. Branham, 250 Ky. 472, 63 S.W.(2d) 
498: Prudential Ins. Co. v. Hampton, 252 Ky. 145, 65 S.W.(2d) 980; Central Life 
Ins. Co. v. Roberts, 165 Ky. 296, 176 S. W. 1139; Equitable Life Assur. Soc. of 
U.S. v. Merlock, decided January 16, 1934, 253 Ky. 189, 69 S.W.(2d) 12. These 
cases exemplify the objection to the form of judgment herein and show the ques- 
tion is no longer controversial in this court, the opinions of a number of courts 
' foreign jurisdiction to the contrary notwithstanding. 


Perceiving no error, the judgment is affirmed. 


FORMAN yv. NEW YORK LIFE INS. CO. No. 22. 
Supreme Court of Michigan. June 4, 1934. 
255 Northwestern Reporter 222. 
1. INSURANCE. 
Life policy requiring “due proof” of total disability contemplates reasonable 
evidence thereof. 
(For other cases, see Insurance, Dec. Dig. § 543.) 
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2. INSURANCE. ae a 
Where insured submits evidence of total disability in bona fide attempt to 
comply with life policy, insurer should particularly point out defects in proof. 
(For other cases, see Insurance, Dec. Dig. § 560[2].) 
3. INSURANCE. 
Proof that insured had phlebitis and thrombosis and was under treatment and 
totally disabled for two years, and medical opinion showing permanence, held “dye 
proof” of total permanent disability within life policy. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from Circuit Court, Wayne County; Guy A. Miller, Judge. 

Action by Barney Forman against the New York Life Insurance Company 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench except Bushnell, J. 

Thomas A. E. Weadock, of Detroit, for appellant. 

Sempliner, Dewey, Stanton & Honigman, of Detroit (Jason L. Honigman, of 
Detroit, of counsel), for appellee. 

FeEap, Justice. 

The action is to recover benefits under a total disability clause of a life insur 
ance policy: 

“Whenever the company receives due proof * * * that the insured * * * has 
become wholly disabled by bodily injury or disease so that he is and will be pre- 
sumably thereby permanently and continuously prevented from engaging in any 
occupation whatsoever for remuneration or profit,” etc. 

Plaintiff is forty years old, a tailor, without experience in other occupations, 
and is unable to read or write English. In July, 1928, he became afflicted with 
phlebitis, inflammation of a vein, and thrombosis, a blood or pus clot in the vein, 
high in the right leg or thigh. Phlebitis is a stubborn disease. The inflamation 
may be reduced, but exertion of the leg or even general exercise may cause a recur- 
rence of an acute painful condition. Thrombosis involves the danger of the dlot 
breaking into particles which, carried in the blood stream to the brain or heart 
may cause death. 

It is unnecessary to determine whether “any occupation” means the ordinary 
vocation of the insured or includes any kind of work within the range of his capac- 
ity and condition. See 79 A. L. R. 857, note and prior notes; Metropolitan Life 
Ins. Co. v. Foster (C. C. A.) 67 F.(2d) 264; Brod vy. Detroit Life Ins. Co., 253 
Micli. 545, 235 N. W. 248. The medical testimony is that plaintiff could not pursuc 
any suggested vocation with a reasonable degree of regularity or length of tim 
and without hazard of relapse. The doctors opined that plaintiff is not able to en- 
gage in any occupation for gain except under circumstances so favorable and for- 
tuitous as to be without the range of probabilities. They also testified that plaintiff's 
disability is probably permanent. The showing of total permanent disability was 
ample. 

[1, 2] Defendant’s principal contention is that “due proof” of total disability 
was not submitted to defendant. It is argued that it is not the fact of disability but 
the showing to the company which brings the clause into operation. 

Of course, the policy cannot fairly be construed to constitute defendant the 
sole judge of disability nor to mean that the fact of permanent disability is fore 
closed in favor of or against either party by the proof made to the company by th 
insured. Actionable disability ultimately is a question of fact for trial. “Du 
proof” can mean no more than that reasonable evidence of disability within the 
terms of the policy shall be submitted to the company. Where such evidence 1s 
submitted in a good faith attempt to comply with the provisions of the policy, the 
company should point out particularly any defects therein if it intends to rely upon 
them. Fagerlie v. New York Life Ins. Co., 129 Or. 485, 278 P. 104. 

[3] Aside from his own application, filed with the company December 27, 1928, 
plaintiff submitted the reports of four attending physicians covering treatments 
from July 26, 1928, to June, 1930, showing the character of his ailment and that he 
had been totally ‘disabled continuously during that time. The doctors who earl 
treated him made prognosis that his disability would extend into the future but 
did not express an opinion that it would be permanent. However, they progress- 
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vely were doubtful of his recovery as time passed and the condition did not yield 
to treatment and the doctor who attended him in 1930 stated: 

“It is my opinion that as much collateral circulation has been established in the 
Rt. leg as is possible and that condition now is one of total and permanent disability 
as far as pursuing occupation is concerned.” 

Defendant’s medical examiner examined plaintiff and reported that he found 
no reason for disability in the physical examination and thought plaintiff would 
eventually recover. Upon this showing defendant, on September 12, 1930, advised 
plaintiff that, from the information it had received, it did not appear that he would 
be permanently, continuously, and wholly prevented from pursuing some gainful 
occupation. It did not ask for further evidence or point out insufficiency of the 
showing made. 

Having before it proof of the nature of the disease, of the results of treatment 
for two years, of the fact of past and present total disability, and medical opinion 
that it would be permanent, defendant had such reasonable showing of total dis- 
ability as constituted “due proof” and required it to pay the benefits or to be pre- 
pared to defend upon the fact of disability. 

Judgment affirmed with costs. 

Nelson Sharpe, C. J., and Potter, North, Wiest, Butzel, and Edward M. 
Sharpe, JJ., concur. 


WERTMAN vy. MICHIGAN MUT. LIABILITY CO. No. 52. 
Supreme Court of Michigan. June 4, 1934. 
255 Northwestern Reporter 418. 
INSURANCE. 

Where language of policy is not ambiguous, it calls for no construction and 
must be considered in its plain and easily understood sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Death of motorist who drove into pole causing wire to fall across automo- 
bile and who was electrocuted when he returned to automobile after having left 
it for a few minutes deld not to have resulted from bodily injuries sustained 
“while riding in automobile” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Circuit Court, Genesee County, in Chancery; James S. Parker, 
ludge 

Action by Mae C. Wertman, administratrix of the estate of Harvey E. 
Wertman, deceased, against the Michigan Mutual Liability Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed. 

Argued before the Entire Bench, except Bushnell, J. 

L.. J. Carey and Geo. J. Cooper, both of Detroit, for appellant. 

Doran & Pearson, of Flint, for appellee. 

Wiest, Justice. 

This is an action on an accident insurance policy. We quote the following 
from the stipulated facts: 

“On July 6, 1932, about the hour of six P. M. he (the insured) was the own- 
, and was operating, a Chevrolet coupe with a light trailer attached, going in 
1 southerly direction on the Clio road in Genesee county, about a half mile 
north of Pearson road. He was alone at the time, having delivered some lum- 
ber to a location on the Clio road, and was returning to his home in Flint. As 
he was proceeding along the highway some papers which he had in his car slip- 
ed to the floor, and he thought one of them had blown out, and he put his head 
out of the left side window of the car and looked back up the road; while thus 
momentarily looking back, his car veered off to the right side of the highway 
and ran into a shallow ditch, striking a Consumers Power Company pole, carry- 
ing high tension wires, which pole was about six feet off the highway. The im- 
pact broke the pole completely off, one of the wires broke and fell with one end 
laying over the car and/or trailer, and the other end on the ground in the 
grass, under the car. The right front end of the car struck the pole. After 
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the collision the car was completely off the pavement about a foot from the 
edge. 

“Deceased (the insured) got out of the left door of the car. About fiye 
people had gathered at the scene, saw the deceased walk across the pavement 
and stand around a few minutes talking to some of the bystanders and telling 
them about the papers slipping off the seat, thinking one had blown out, and 
his looking back outside to see, and then his car going off the road. He ap- 
peared shocked and pale to most of the bystanders, and all right to others. 

“The end of the wire on the ground apparently set the grass on fire right 
under the motor. Deceased started toward the car and some of the bystanders 
shouted a warning not to touch the car, but he continued, reached and took 
hold of the door handle as he approached the car, and was immediately electro- 
cuted. He fell over on the car between the left front fender and the hood and 
then slipped down to the ground, frora where he was removed by some of the 
bystanders. The whole transaction, from the time of impact until his electro- 
cution only consumed about five minutes of time.” 

The policy of insurance contained the following provision: “The Michigan 
Mutual Liability Company * * * does hereby insure the insured subject to all 
conditions and limitations hereinafter contained, against death, dismemberment, 
loss of sight or disability resulting within thirty (30) days from date of accident 
directly by and independently of all other causes from bodily injuries sustained 
through external, violent and accidental means caused while the insured is rid- 
ing in, either as driver or passenger, or by being accidentally thrown from the 
automobile hereinbefore described.” 

The question presented is whether the insured met his death from bodily 
injuries sustained while he was driving in the automobile. 

[1, 2] The language of the policy is not ambiguous; calls for no construc- 
tion; and must therefore be considered in its plain and easily understood sense. 
Kingsley vy. American Cent. Life Insurance Co., 259 Mich. 53, 242 N. W. 836 
The insured was not riding in the automobile when he was electrocuted. See 
Eynon y. Continental Life Insurance Co., 252 Mich. 279, 233 N. W. 228. 

The judgment is reversed, without a new trial, and with costs to defendant 

Nelson Sharpe, C. J., and Potter, North, Fead, Butzel, and Edward M 
Sharpe, JJ., concur. 


FERGUSON v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 31274. 
Supreme Court of Mississippi, Division B. May 28, 1934. 
155 Southern Reporter 168. 
Syllabus by the Court. 
1. INSURANCE. 

Terms of accident policy should be understood in plain, ordinary, and popular 
sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Trailer used in moving house along highway and drawn by two tractors held 
not “automobile” within accident policy insuring against injury resulting from 
being struck by automobile. 

Such trailer could not be considered as “automobile” within terms of 
policy, it appearing that the trailer consisted of six strong wheels operat- 
ing on large axles and so built that small house could be loaded thereon, 
and that house could be moved along the public highway by attaching 
two tractors as motive power. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Forrest County; W. J. Pack, Judge. 

Action by H. I. Ferguson against the Provident Life & Accident Insuranct 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Paul B. Johnson, of Hattiesburg, for appellant. 

Deavous & Hilbun, of Laurel, for appellee. 

GRIFFITH, Justice. 

Appellant’s decedent was engaged, at the time of his death, in the business 
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of moving small houses, for which purpose he was using a vehicular contrivance 
which, for want of a better name, we may call a trailer. It consisted of six strong 
wheels operating upon large axles, and the device was of such character that a 
small house could be loaded upon it, and the house could be moved along the 
public highways by attaching two tractors as the motive power. While operating 
this contrivance with a house loaded upon it, appellant’s decedent was run over 
by the trailer and was killed. The accident happened while the decedent was 
walking on a public highway and alongside the said trailer. 

{1, 2] Appellant’s decedent was insured by an accident policy which insured 
against injury “in consequence of being struck, run down or run over by a moving 
automobile while the insured is walking on or across a public highway.” The 
question is, whether the contrivance above briefly described was an automobile 
within the meaning of the policy contract. In Hart v. Accident Ins. Co., 154 Miss. 
400, 405, 122 So. 471, 472, we said that “the terms used in an accident insurance 
policy should be understood in their plain, ordinary, and popular sense”; arid 
adhering to that rule of interpretation, it was held in Neighbors v. Life & Cas. 
Ins. Co., 182 Ark. 356, 31 S.W.(2d) 418, that the term “automobile,” as used m 
au accident policy, must be interpreted according to its ordinary acceptation and 
to mean a motor-driven vehicle having four wheels, body, sides, and top, suitable 
and intended for the conveyance of persons upon the public roads and streets. 
While we would not commit ourselves to a definition of the term “automobile” 
in a contract of this kind so narrow in specifications as that given in the Neigh- 
bors Case, we do assent to the principle of adjudication therein illustrated, and 
we therefore hold that the machine or vehicular contrivance in this case was not 
an automobile within the terms of the policy. 

Appellant argues that to include the case here before us as coming within the 
term would not be to overstrain the term, because the insurer knew at the time 
the policy was issued, as the argument asserts, that the insured was engaged in 
this business, and was using the vehicular contrivance above described, and that 
the parties should therefore be held to have contemplated the device as within 
the protection of the policy. Leaving aside other difficulties in sustaining that 
contention, the evidence fails to disclose that the decedent was using or had begun 
to use the contrivance at the time the policy was issued. The application for the 
policy is exhibited in the record, and we note the following answers made by the 
decedent in his application: “What is your occupation? Real Estate Dealer. What 
is your work in connection with automobiles, trucks or other vehicles? None.” 


Affirmed. 


HALL v. FEDERAL LIFE INS. CO. No. 18098. 
Kansas City Court of Appeals. Missouri. May 21, 1934. 
71 Southwestern Reporter 762. 
1. INSURANCE. 


In action on accident policy, whether insured driving dump wagon alongside of 
excavator used in grading streets and thrown into body of wagon when doubletree 
broke was injured by disablement of horse-drawn car when leg was bruised by dirt 
falling from excavator into wagon held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

_In action on accident policy, admission by death certificate and by letter of 
plaintiff that insured’s death was caused by falling of dirt on him when wagon which 
he was driving under conveyor of excavator stopped when doubletree broke did 
not establish that death was not caused by disablement of wagon, where writings 
were explained as referring to intermediate cause of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. ; : 

Where word used in policy has different meanings, sense in which word is used 
may be determined by context and purpose of policy wherein it is used. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE. 


Under accident policy insuring against injury caused by disablement of any 
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horsedrawn or motor-driven car or motorcycle, heavy dump wagon with fifth wheel 
which insured was driving when injured held “horse-drawn car,” context of term 
indicating that its meaning was horse-drawn vehicle. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

5. INSURANCE. 

Ambiguous wording in insurance policy must be construed most strongly against 
insurer, 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Jackson County; Darius A. Brown, Judge. 

“Not to be published in State Reports.” 

Action by Lillie M. Hall against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

McAllister, Humphrey, Pew & Broaddus, of Kansas City for appellant. 

D. N. Taylor, of Kansas City, for respondent. 

BLAND, Justice. 

This is an action on a policy of insurance, issued on May 21, 1929, insuring 
plaintiff’s husband, Robert Henry Hall. Plaintiff was the specified beneficiary in 
the policy in case of the death of the insured by accident. Insured died on May 
12, 1931, as a result of an accident. There was a verdict and judgment in favor of 
plaintiff in the sum of $2,140.07, and defendant has appealed. 

The policy provided for a premium of $1.00 for the first year and $1.25 for 
the second. It contained a clause reading as follows: 

“Part III. Automobile and Specified Farm Machinery Accidents 

“(a) For loss of life, both hands or both feet, sight of both eyes or one hand 
and one foot, sight of one eye and one hand or sight of one eye and one foot, sus- 
tained by the wrecking or disablement of any horse-drawn or motor driven car or 
motorcycle in which the Insured is riding or driving or by being accidentally thrown 
therefrom, including accidents causing Death or disability sustained under the con- 
ditions specified in this Part while using or operating farm wagons, mowers, bind- 
ers, plows and other farm machinery which is motor driven or horse drawn, the 
Company will pay the sum of————$1,000.00.” 

Insured, on April 17, 1931, was employed as the driver of a dump wagon in 
connection with the grading of a street in Kansas City. The work was being done 
by means of a mechanical excavator pulled by a motor-tractor, the excavator bring- 
ing up the dirt on a conveyor and discharging it into the wagon. The driver of the 
wagon drove under the conveyor alongside of the excavator, each vehicle moving 
simultaneously. 

On the afternoon of the said day Hall had just driven his wagon under the 
elevator of the excavator for loading when the doubletree of the wagon broke, 
causing it to suddenly stop and resulting in Hall being thrown from the board 
upon which he was seated against the wagon and down into the wagon bed. After 


the wagon stopped the excavator kept moving, resulting in large chunks of dirt 
falling therefrom upon Hall. 


The wagon which insured was driving weighed 2,200 pounds, empty. It had 
what is called a fifth wheel, which appears to be a horizontal wheel axis connect- 
ing the two front wheels and axle to the bed. This enables the front wheels to 
turn freely under the bed. Dr. Jones called to see insured at his home after the 
accident and found that the latter had a badly bruised leg on the left side between 
the knee and the hip. The doctor attended insured about five days and the latter 
was taken to the hospital, where he died. Insured’s leg was opened at the hospital 
and a large blood clot taken out. This condition of his leg was caused by a severe 
bruise which bursted the blood vessels. The certificate of death introduced by plain- 
tiff showed the principal cause of insured's death to be pulmonary embolus and the 
contributory cause to be “hematoma left leg—lump of dirt fell on leg.” 

Dr. Jones testified at the trial that the death could have been caused either by 
the injuries that insured sustained from his fall from the seat in the wagon or by 
the large lumps of dirt which fell upon him. : 

[1] It is insisted that the court erred in refusing to sustain defendant’s demur- 
rer to the evidence because: “Insured’s death did not result directly and independ- 
ently of all other causes from the disablement of a horse-drawn car or farm 
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wagon, but from a separate and distinct instrumentality or agency, to-wit, dirt 
thrown from an excavator.” 

In this connection it is claimed that the undisputed testimony shows that insur- 
ed’s death was caused by the heavy chunks or lumps of dirt falling upon his leg. 
Our attention is called to the certificate of death introduced by plaintiff, which 
states that “lump of dirt fell on leg,” and plaintiff’s letter to the defendant, stating, 
“they let the load of dirt come down on him and injured him, crushing all the blood 
vessels and ligaments in his left leg from the hip to his knee.” 

It will thus be seen that the contention is that insured’s injury did not result 
from the breaking of the doubletree on the dump wagon but from the heavy dirt 
coming from the excavator. We think there is no merit in this contention. There 
is evidence that insured was thrown against the wagon and if it was this that 
caused his injury, resulting in his death, we would assume that defendant would 
not urge that the breaking of the doubletree was not the proximate cause of that 
event. However, it is more or less speculative as to which caused his injury, 
whether his being thrown against the wagon or the chunks of dirt falling upon 
him, but it is certain that it was one or the other or both, and, in our opinion, it 
makes no difference which. We may assume for the purpose of this case that it 
was the chunks of dirt falling on him which caused this injury, resulting in his 
death. Assuming this to be true, there is no doubt in our minds but that the dis- 
ablement of the wagon was the proximate cause of the injury. There was no 
broken connection between the original event, that is, the breaking of the doubletree 
and the injury. It was a continuous operation. These events constituted a con- 
tinuous succession of occurrences so linked together as to make a natural whole. 
The falling of the dirt upon insured was not a new and independent cause discon- 
nected from the prior event, and self-operating, intervening between the original 
event and the injury. If the doubletree had not broken the wagon would not have 
stopped and the chunks of dirt would not have fallen on him. We have no doubt 
but that there was sufficient evidence for the consideration of the jury as to 
whether the breaking of the doubletree was the proximate cause of the injury and 
death. Federal Life Ins. Co. v. White (Tex. Civ. App.) 23 S.W.(2d) 832. 

|2] The admission made in the death certificate and the letter written by plain- 
tiff to defendant are not inconsistent with the claim that the breaking of the double- 
tree was the proximate cause of the injury, for the reason that, while it is stated 
in these two writings that insured’s death was caused by the falling dirt, this did, 
in fact, cause his death but, of course, the falling of the dirt upon insured was not 
the sole cause of his injury but an intermediate cause. The worst that can be said 
about these writings is that they do not tell the whole truth but, in no event, are 
they binding upon plaintiff, for the reason that the situation was fully explained at 
the trial. Bultralik v. Met. Life Ins. Co. (Mo. App.) 233 S. W. 250. 

[3-5] It is next insisted that: “Insured’s death did not result from injuries 
sustained while riding or driving a horse-drawn car or farm wagon.” 

The policy is peculiarly worded. The heading of the clause in controversy is 
“Automobile and Specified Farm Machinery Accidents.” It could hardly be con- 
tended that the dump wagon in controversy was a farm wagon, although it is unnec- 
essary for us to so hold in this case. This heading would indicate that unless it 
was a farm, wagon, or in other words, coming under the heading of farm machin- 
ery, there could be no recovery for the injury that resulted from its disablement. 
However, reading the body of the clause it is found that it uses the words “disable- 
ment of any horse drawn or motor driven car or motorcycle.” The words “horse 
drawn * * * car,” must be given some construction. Undoubtedly they broaden 
the heading of the clause. The word “car” has been given many meanings. (See 
Webster’s International Dictionary.) The matter was well expressed by this 
court in Burrus v. Life Ins. Co. 225 Mo. App. 1129, 40 S.W.(2d) 493, 494, as 


follows: 


“We think it is fairly plain that any vehicle primarily intended for the trans- 
portation of persons or freight may be properly called a car. When a word has 
so many different meanings, it is always proper to look to the context and purpose 
of the instrument wherein it is used to determine the sense in which it was used in 
that instrument.” 

__In looking to the context of the clause in the policy now before us, it is 
difficult to give any other meaning to the words “horse drawn * * * car,” than 
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that of a horse drawn vehicle. This, of course, would include the wagon which 
insured was driving, although it was a heavy dump wagon with a so-called fifth 
wheel. We may say that the wording of this clause is very peculiar and unusual if 
not ambiguous, for the reason that it is seldom, if ever, that any vehicle is now 
referred to as a horse drawn car and, of course, if the wording is ambiguous it 
must be construed most strongly against the insurer. 

We have examined the case of Phillips v. Risser (D. C.) 26 F. 308, cited by 
defendant. This was a patent case and the principles applicable to such cases, of 
course, are not pertinent here. . 

The judgment is affirmed. All concur. 


BIBBS v. FIDELITY HEALTH & ACCIDENT CO. No. 18116. 
Kansas City Court of Appeals. Missouri. May 21, 1934. 
71 Southwestern Reporter (2d) 764. 
1. INSURANCE. 


In suit on accident policy excepting injuries, intentionally inflicted on insured 
by another, insurer had burden of proving its affirmative defense of such exception, 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

In suit on accident policy excepting injuries intentionally inflicted on insured 
by another, court could not direct verdict for insurer on its uncontradicted evi- 
dence that another intentionally killed insured since jury was not bound to believe 
such evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court; Jackson County; Darius A. Brown, Judge. 

“Not to be published in State Reports.” 

Suit by Thomas J. Bibbs, administrator of the estate of Genevieve Bibbs, 
deceased, against the Fidelity Health & Accident Company. Verdict for defendant. 
Krom a judgment awarding a new trial, defendant appeals. 

Affirmed. 

Thomas W. McNamara and Fred Campbell, both of Kansas City, for appel- 
ant. 

Lee D. Seelig and Philip H. McKinley, both of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

Plaintiff, as the administrator of the estate of Genevieve Bibbs, deceased, 
breught this suit upon a policy of accident insurance, which the defendant issued 
to said Genevieve Bibbs on June 15, 1929, and in which the defendant promised 
to pay to the estate of said insured the sum of $600 in event her death was caused 
directly and independently of all other causes through external, violent, and acci- 
dental means. The other pertinent provision of the policy follows: 

“The insurance under this policy shall not cover bodily injuries or disease 
caused directly or indirectly by war, * * * or injuries intentionally inflicted 
upon the insured by any person other than herself, (assaults by burglars or 
robbers excepted) or while violating the Law. * * *” 

The cause was tried to the court and jury. At the close of all the evidence, 
the jury, under the peremptory direction of the court, returned verdict for the 
defendant. The plaintiff filed motion for new trial, which was sustained. The 
defendant has appealed. 

The petition alleged the issuance of the policy and that the insured died on 
April 14, 1931, “from the gunshot wound * * * made by a leaden bullet fired 
from a gun held and discharged by a person other than the plaintiff (insured) 
and whose purpose in firing said gun was to plaintiff unknown. * * *” 

The answer pleaded the quoted clause of the policy and further alleged that 
the insured, Genevieve Bibbs, was fatally injured on April 14, 1931, by the inten- 
ticnal act of another person; “that said injury was caused by a leaden bullet fired 
from the gun held and discharged by one William C. Moffett; and that said act 
and homicide was the intentional act of said William C. Moffett”; that at the 
time of her death said decedent was violating the law and was under the influence 
of an intoxicant. 

The plaintiff introduced evidence tending to show that the insured’s death was 
caused by a gunshot wound but did not introduce any evidence showing the 
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attending circumstances nor by whom the fatal shot was fired. The corener, 
plaintiff's witness, testified that “the cause of death in this case was homicide, 
frearms.” It is not claimed that the coroner had any personal knowledge concern- 
ing the question as to whether or not the shooting was intentional or accidental. 

{1, 2] The defendant introduced evidence tending to show that William C. 
Moffett intentionally shot and killed Genevieve Bibbs. The plaintiff did not intro- 
duce any evidence to the contrary. The pleaded defense was an affirmative one 
and the burden was on the defendant to prove the allegations in the answer. 
Wendorff v. Mo. State Life Ins. Co., 318 Mo. 363, 1 S.W.(2d) 99, 57 A. L. R. 
615. And though defendant’s evidence was not contradicted, the jury was uot 
bound to believe it nor could the court properly direct the jury that it must 
believe the defendant’s evidence. Huselton v. Commerce Trust Co. (Mo. App.) 
64 S.W.(2d) 757. 

The judgment awarding a new trial is affirmed. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment awarding new trial is affirmed. All concur. 


PAETZ v. LONDON GUARANTEE & ACCIDENT CO., LIMITED, 
OF LONDON, ENGLAND. No. 18024. 
Kansas City Court of Appeals. Missouri. April 30, 1934. 
Rehearing Denied May 21, 1934. 
71 Southwestern Reporter (2d) 826. 
5S INSURANCE. | 4 

In action on accident policy, whether insured was totally disabled from date 
f accident held for jury. 

(For other cases, see lasurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

In action on accident pelicy, whether it was reasonably possible for insured 

have given notice of accident within 20 days thereafter held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

7. INSURANCE. 

In action on accident policy whether insured’s failure to give notice of acci- 
dent within 20 days thereatter was waived by insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE. . : ; 

Insurer denying liability on accident policy on ground that insured was in- 
jured while cranking truck and not while cranking automobile waived insured’s 
failure to give timely notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

9 INSURANCE. : 

_ Runabout used as family automobile held “automobile” and not “truck 
within accident policy limited to automobile accidents only, notwithstanding 
“turtle back” was occasionally removed from automobile and platform placed 
thereon for use in delivering mattresses 

(For other cases, see Insurance, Dec. Dig. § 452.) 

ll. INSURANCE. 

_In action on accident policy, insurer’s offer to unconditionally pay compen- 
sation to insured for one week’s total disability held competent evidence on 
question whether failure to give required notice of accident was waived by in- 
surer. 7 

(For other cases, see Insurance, Dec. Dig. § 664.) 

12. INSURANCE. 

Whether insurer’s refusal to pay is vexatious must be determined by situ- 
ation as presented to insurer at time it was called on to pay (Mo. St. Ann. 
§ 5929, p. 4515). 

p (For other cases, see Insurance, Dec. Dig. $ 602.) 
13. INSURANCE. 


If situation presented to insurer at time it was called on to pay is sufficient 
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to raise in mind of reaso ~ -_ man doubt as to liability, insurer’s refusal to pay 
is not “vexatious” (Mo. Ann. § 5929, p. 4515). 

(For other cases, see ea Dec. Dig. § 602.) 
14. INSURANCE. 

Where state of evidence on issues as to whether insured was totally dis- 
abled from date of accident and as to length of disability was such that it could 
be properly determined only by verdict, insurer’s refusal to pay was not “vex- 
atious” and issue thereon should not have been submitted to jury (Mo. St. Ann. 
§ 5929, p. 4515). 

(For other cases, see insurance, Dec. Dig. §§ 602, 668[1].) 

Appeal from Circuit Court, Buchanan County; J. V. Gaddy, Judge. 

Action by Charles H. Paetz against the London Guarantee & Accident Com- 
pany, Limited, of London, England. Judgment for plaintiff, and defendant 
appeals. 

Judgment affirmed on condition of remittitur, otherwise judgment reversed 
and cause remanded. 

Brown, Douglas & Brown, of St. Joseph, for appellant. 

George W. Eastin, of St. Joseph, for respondent. 

TRIMBLE, Judge. 

This is an insured’s action on a “Special Automobile Personal Accident Pol- 
icy—Form AX 4868, limited to Automobile Accidents Only.” 

Insured’s petition alleged that: 

“On or about the 5th day of October, 1931, and during the term of said 
insurance, he was the owner of a certain Ford runabout, which he used as a 
pleasure car for family use, and that on said date while said car was standing 
= front of plaintiff’s place of business at 1020 South 10th Street, in the City of 

Joseph, Missouri, and while in the exercise of due care upon ‘his part, plain- 
ni undertook to crank said car, when said car kicked back, reversing said crank 
in plaintiff's right hand and with the result that said hand and the nerves 
thereof, and the inner linings over the arteries, veins, muscles and tendons were 
greatly sprained and bruised and particularly that the arteries, veins, nerves, 
muscles and other members and parts of said right hand in and about the right 
wrist and thumb became so injured and bruised that for a period of seventeen 
(17) weeks after said injuries, plaintiff was totally and continuously dis- 
abled from the use of his right hand and the members thereof and of his said 
right arm to the extent that he was unable to perform any kind of duty pertain- 
ing to his occupation of mattress maker; and that for a period of more than 
four (4) weeks after the termination of said total disability of said hand and 
arm, he was continuously partially disabled from the use of said right hand and 
arm to the extent that he was unable to perform one or more important daily 
duties pertaining to his occupation as a maker of mattresses.” 

The prayer of the petition was for a weekly indemnity of $25 during seven- 
teen weeks of total disability, and $12.50 per week for four weeks — dis- 
ability, aggregating $475, together with 10 per cent. penalty and a reasonable 
attorney's fee for vexatious refusal to pay. The trial resulted in a ene re- 
citing that the jury “find the issues in said cause for the plaintiff and assess his 
damages in the sum of $575.00 (five hundred seventy-five no/100 Dollars).” 
From a judgment thereon, the defendant appealed. 

The policy, after providing for insurance of $1,500 for death, promised a 
weekly indemnity “against loss resulting from bodily injuries, effected during 
the period of this policy through accidental means directly and independently 
of all other causes, sustained by the Insured. 

While operating, driving, riding in, demonstrating, adjusting, repairing, 
cranking, or working directly upon an automobile.” (Italics ours.) 

In Clause A, the policy provided a “Schedule of Indemnities” for “Death, 
Dismemberment or Loss of Sight,” and in clause B, relating to “Weekly In- 
demnity for Loss of Time,” it provides that if the injuries shall not result in 
any of the losses defined in clause A “but independently and exclusively of all 
other causes, shall: 

“1. Total. From the date of the accident wholly and_ continuously disable 
the insured to the extent that he can perform no kind of duty pertaining to his 
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occupation, the Company will pay indemnity at the rate of Twenty-five Dollars 
per week for the period of such disability, but not exceeding twenty-six con- 
secutive weeks; 

Partial. Or, from the date of the accident, or from the date of the ter- 
mination of total disability under part 1 of this Clause B, continuously disable 
the Insured to the extent that he is unable to perform one or more important 
daily duties pertaining to his occupation, the Company will pay weekly indem- 
nity at one-half rate specified in part 1 of this Clause B, for the period of such 
disability, but not exceeding four consecutive weeks.” 

In provisions 4 and 5 of section 2, “Standard Provisions” of the policy, it is 
provided that: 

“Provision 4. Written notice of injury on which claim may be based must 
be given to the Company within twenty days after the date of the accident 
causing such injury. In event of accidental death immediate notice thereof 
must be given to the Company. 

“Provision 5. Such notice given by or in behalf of the Insured or bene- 
ficiary, as the case may be, to the Company at its Head Office in New York, 
N. Y., or to any authorized agent of the Company, with particulars sufficient to 
identify the Insured, shall be deemed to be notice to the Company. Failure to 
cive notice within the time provided in this policy shall not invalidate any claim 
if it shall be shown not to have been reasonably possible to give such notice and 
that notice was given as soon as was reasonably possible.” 

And under the heading “Additional Provisions” in provision 22, the policy 
states: 

“This policy does not cover injuries or death: 

“(1) Sustained while * * * (not pertinent here). 

2) Sustained by (a) any paid driver of a taxicab, patrol wagon, fire appa- 
ratus, automobile truck or other motor vehicle, or by any person employed to 
ride in or upon any of the foregoing, cr to do manual or mechanical work in 
the operation, use, care, maintenance, upkeep, repair, adjustment or testing 
thereof, or (b) any city policeman or fireman during the course of employment, 
r by any person while working on, cranking, driving, or riding in or upon, any 
motorcycle, automobile truck, tractor, patrol wagon or fire apparatus, or air- 
craft of any description, or (e) any automobile mechanic or repairer while en- 
gaged in repairing, overhauling or testing any automobile.” 

The defendant's answer, after specifying the foregoing provisions of the 
policy, set up three defenses: 

1. That the injuries “did not, from the date of the accident, wholly and con- 
tinuously std = plaintiff to the extent that he could perform no kind of 
duty pertaining to his occupation.” 

That “written notice of the injury on which plaintiff's claim is based was 
not given to the Company within twenty days after the date of the accident 
causing such injury”; and 

That “if plaintiff was injured, which fact this defendant denies, said in- 
Juries were sustained by him while cranking an automobile truck.” 

[4, 5] Plaintiff also testified that from the time of the accident he was unable 
to use the hand at all, was totally disabled for seventeen weeks; that he never 
touk up his work of making mattresses thereafter; but he did attempt to do some 
upholstering for a furniture company, and found he could not grip small tools 
nor use a large hammer; that he can now get his fingers only about half closed; 
all that he did was to go back and forth from the business to get checks; that 
he did not even open his mail, merely looked in the mail box and took the mail 
inside. During the first twenty days after the injury he was not in a condition 
to attend to any business or to give any notice; he was sick, had high fever, and 
hills, did not go to bed for three nights, sat wrapped up in blankets and bath- 
robe with a pillow on his lap with hot water bottle all that day and night trying 
to keep his hand comfortable and did not leave the house for four or five days. 
On cross-examination, he was asked concerning a deposition he had given in the 
case as to the work he did between the time of the injury and the time he went 
to see Dr. Geiger. But he testified that the questions were transposed so that they 
did not fully express his meaning in the answers he had given; he did not make 
a mistake in those answers. “I didn’t understand you or you didn’t understand 
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me.” As to his answer that he did not work for two days before he went to Dr. 
Geiger, he says he did not work two days or four days, he did not work any time 
in October. As to his answer that he “was working” during the period of five or 
six days before going to the doctor, he testified that his answer was, “No, I was 
uot; just going back and forth to the office”; and that when he saw, for the first 
time, the above answer in the deposition he had changed it. And at the trial he 
testified there were “about fifteen mistakes made” in the deposition, “but I said 
I never worked” in answer to the questions there asked. He testified at the trial 
he was never able to work; that he cranked the car once but “didn’t try it after 
that. I cranked it twice the following day with a great big rag in my hand.” 
He also testified that the deposition was taken in the office of an attorney for the 
defendant; that there was the ordinary noise of cars and wagons passing; that 
his hearing was not very good, especially in his left ear, and while he did not 
say he did not understand any of the questions “but a lot of them I didn’t under- 
stand.” The plaintiff’s testimony as to the taking of the deposition and the condi- 
tions under which it was taken and the mistakes therein were contradicted by the 
stenographer in the office and who took the deposition, but, of course, these mat- 
ters were for the jury to pass upon, and are not open to us for our consideration, 
There was sufficient evidence to enable the jury to find that plaintiff’s disability 
was total from the date of the accident. Wall v. Continental Casualty Co., 111 Mo. 
App. 504, 86 S. W. 491; Foglesong v. Modern Woodmen of America, 121 Mo. 
App. 548, 97 S. W. 240; Katz v. Union Central Life Ins. Co., 226 Mo. App. 618, 
44 §$.W.(2d) 250. It is true, the condition in the policy here involved is that 
insured must “from the date of the accident” be disabled to the extent that he is 
“tnable to perform one or more important daily duties pertaining to his occupa- 
tion” which is no doubt stronger and more exacting than some of the conditions 
in the cases which upheld the insurance sued for therein, but the proof in the 
case at bar is likewise stronger and more exact so as to meet the condition 
required herein. The fact that insured went to his place of business, carried his 
mail from the mailbox into the business house, but was not able to open it, and 
tried to crank his car one or more times, but succeeded once with the aid of 
huge hags in his hand, was not the performance of important duties pertaining to 
his occupation so as to invalidate the policy on the ground that he was not totally 
disabled from the time of the accident. The evidence in this case, we think, is 
so far different from the cases of Martin v. Travelers’ Ins. Co., 310 Mo. 411, 276 
S. W. 380, 41 A. L. R. 1372, and McDaniel v. Business Men’s Assur. Co. (Mo. 
\pp.) 6 S.W.(2d) 337, as to render them and the other cases cited on this 
feature of the case at bar, inapplicable or not in point. 


The next point urged in support of the demurrer is that no written notice of 
the injury was given within twenty days after the date of the accident. Provision 
5 states that “failure to give notice within the time provided in this policy shall 
not invalidate any claim if it shall be shown not to have been reasonably possible 
to give such notice and that notice was given as soon as was reasonably possible.” 

[6, 7] While the provision does not, of itself, do away with the necessity of 
such notice, yet it is manifest that notice within twenty days is not a cast-iron, 
rigid rule, but is one that is to be regulated and governed by the circumstances 
surrounding and attending the condition of insured during the twenty days, and 
hence it may be regarded as having a tendency to cause the company to look 
with some degree of leniency on the circumstances, or to waive the failure to 
give such notice within that time. Now while the evidence may show that it 
might have been possible for plaintiff to have given written notice immediately 
after the injury, yet it is clear that he could not do so in a very short time there- 
after. The fact that he states he could have telephoned to the local agency, has 
no tendency to show he could have given the notice required because that would 
not constitute written notice. It is true that plaintiff says he thought the policy ran 
only from year to year and that a new policy was required for each succeeding 
year. He overlooked the fact that a clause in the policy provided that it could 
be renewed by the payment of another premium, and, as the accident occurred 
during the second year, he was under the impression that the policy had expired, 
until an insurance agent for other kinds of insurance, examining the policy hereit, 
upon plaintiff saying he had had accident insurance but that it had run out, 
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-‘alled his attention to the above-mentioned clause in the policy and to the fact 
that the second year’s premium had been paid, so that the policy was still in 
force. We are unable to agree with the appellant’s contention that the only reason 
sated by plaintiff for not giving notice within the twenty days, was that he did 
not kuow he had the policy, or, which is the same thing, that it was still in force. 
We think that his evidence, as a whole, shows he also gave as a reason “the fact 
that I was sick and didn’t know my business.” While the failure to know that the 
policy was still in force when the accident happened would, under ordinary cir- 
cumstances, be no excuse for failing to give notice within the twenty days, yet 
under provision No. 5 as to failure to give notice if “reasonably possible,” the 
evidence is such as to make it a question for the jury to pass upon, especially as 
about thirty days after the accident and as soon as he found his policy was in 
force, he went to the office of the company’s local agency and made a report. But 
be all this as it may, there is, we think, evidence from which the jury could find 
that lack of notice within twenty days was waived. 


The evidence in plaintiff’s behalf shows that, as soon as he discovered the 
policy was in force, he went to the local agency office and orally reported the 
accident but could not make out a written report on account of the condition of 
his hand. He was told by the stenographer to return again when one of the firm 
was in: when plaintiff reached home one of the firm had returned to his office 
and had telephoned to plaintiff's home leaving word that if plaintiff were well 
enough the next day and the weather permitted, to come up and make a report of 
the accident. Plaintiff did so and met one of the firm who asked, “Why didn’t 
you come sooner, you should have been here 20 days after the time you were 
hurt?” And upon plaintiff replying that he did not know the policy was in force 
until the day before and he could not possibly tell him, to which the agent 
replied, “We will just waive that part and make the report to the company,” and 
then the report was brought to him by the young lady stenographer with a pen 
for him to sign, and he told her he could not on account of his hand whereupon 
she took the report away and finally came back and said “Sign it,” and he said, 
‘T cannot write,” and upon her asking him again to sign it he said to her, “If 
vou have to have the signature, you sign it for me and I will make a cross,” 
and that was done. During the first twenty days he testified, as hereinbefore 
related, he was not in a condition to tend to any business of any kind or to give 
any notice; “I was sick and had high fever and chills and very nervous and 
didn’t even leave the house for several days.” About a week after he made the 
report of the accident he got a letter from the agent asking plaintiff to come to 
the office “and sign some papers waiving certain rights I had in the company.” 
He went but refused to sign any papers, and said “that I would not waive any 
rights I had in the company.” He told them that if it were necessary for them to 
have his signature he “would go before a notary public and give him power of 
attorney to sign my name to anything that was necessary, and he (the agent) 
said, ‘We can settle this between ourselves and don’t need a notary public.’” 
Later, on the following day, the agent was insisting on plaintiff to sign some 
papers which insured refused to do and plaintiff said to the agent, “What are 
you trying to put over on me? If I have violated any part of the policy on my 
part, say so, and let’s get it over with! He said, ‘This policy is good and we are 
going to settle with you to your satisfaction’ and I said ‘Well, get busy’, and I 
leit the office at that time.” This was on the second day he was at the office. 
About a week or ten days later he had another conversation with the agent in 
which plaintiff refused to sign what the agent wanted him to sign, and started 
out, and on his way to the door he said to the agent, “If this policy is no guod 
ind if I have lost my claim in this policy by not making the report in twenty 
days, say so.” To which the agent replied, “You have not lost your claim and it 
will be adjusted to your satisfaction.” About two weeks later, plaintiff received a 
letter from the agent, dated January 11, 1932, saying: 

_ “If you are at leisure within the next day or so between 1:30 and 2 in the 
titernoon, I will be glad to go over your personal accident claim with you, since 
I have received further information from the company.” 


Prior to this, he had received a letter dated December 14, 1931, from the 
agent, saying: 
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“Dear Mr. Paetz: The company has requested that you appear before our 
regular physicians for an examination in regard to your claim for personal 
injury. 

“Consequently, please call at the office of Dr. Gregg Thompson at 9h and 
Charles Streets, after calling him at 6-0925 and making an appointment, so that 
he can examine your injury and make out our usual report.” 

Plaintiff’s evidence further discloses that on April 8, 1932 (about two months 
and twenty six days after the first letter above mentioned was written and three 
months and twenty-four days after the second above mentioned), plaintiff received 
from the agent a letter saying: ore 

“Dear Mr. Paetz: In regard to your claim for disability under “AX” policy, 
wish to advise that our home office has instructed us to refuse payment of an) 
disability under this policy. We are therefore, denying liability by reason of th 
fact that your injuries and disability were occasioned by the cranking of a Ford 
ruck. Under provision No. 22 of your policy you will see that it specifically 
‘excludes coverage to any person while working on, cranking, * * * any motor- 
cycle or automobile truck.’ 

“Had you advised us in the beginning that the disability begun as a result of 
cranking an automobile truck, we would have immediately denied liability. 1)’, 


are therefore, withdrawing any offer of settlement which may have been mad 
heretofore.” (Italics ours.) 


[8] This would seem to clearly show that liability was not denied because 
vt failure to give notice in twenty days, but on the ground that he was injured 
while trying to crank a fruck. Hence the failure to give notice within twenty 
days was not the ground for refusal to pay, and, therefore, if this might have 
heen a defense under the circumstances surrounding plaintiff after the accident, i 
was waived. Fink v. Lancashire Ins. Co., 66 Mo. App. 513; McIntyre v. sais 
pool, London, etc., Ins. Co. 131 Mo. App. 88, 110 S. W. 604; Pelkington y 
National Ins. Co., 55 Mo. 172; LaForce v. Williams City Fire Ins. Co., 43 Me 
\pp. 518; Loeb v. American Central Ins. Co., 99 Mo. 50, 12 S. W. 374: Me. 
Cullough vy. Phoenix Ins. Co., 113 Mo. 607, 21 S. W. 207; Ball v. Royal Ins. Co. 
129 Mo. App. 34, 107 S. W. 1097; Probst v. Insurance Co. of North America, 64 
Mo. App. 484. The court would not have been justified in sustaining a demurrer 


10 the evidence on the ground of plaintiff's failure to give written notice within 
twenty days after the accident. 


{9] Should it have been sustained on the third ground alleged by appellant, 
namely, because the car was an automobile truck? We think it should not 

The evidence discloses that it was registered and licensed as a “Ford” and 
described as “Rubt” which is an abbreviation for “Runabout.” It was used as a 
family car, but occasionally the “turtle back” was removed and a platform placed 
thereon and fastened thereto by two bolts and was used for delivering mattresses 
Defendant agents knew this car, and of this use of it, for some thirteen vears 
hefore the accident and had written insurance on it as a runabout and at times 
had seen the car with the temporary platform on it. It was also shown that 
the car in question had no lettering on it which is the case with all pleasure cars, 
but that trucks always have this designation on them. The hill of sale from the 
company from which plaintiff bought the car designates it as a runabout. Ther 
was no basis for the sustention of the demurrer to the evidence because of th 
claim that the car was an automobile truck. 

[11] Error is predicated on the giving of plaintiff's instruction No. 3 whic 
told the jury, in effect, that if defendant “made offers to compromise plaintiffs 
claim,” they could consider such offer on the question as to whether defendant 
waived the giving of the notice in the twenty days required. While we do not 
commend the form of this instruction, it is not seen how it can be regarded 
as reversible error. The evidence does not show these offers as offers of com- 
promise, but were offers to pay for one week total disability ($25) and_ tw 
weeks partial disability ($12.50 per week) or $75 in all. So far as the evidence 
discloses, this was not made as a compromise, but as an admission of “re 
for loss of time to that extent. As said in Lance v. Royal Ins. Co. (Mo. App. 
259 S. W. 535, 536: “There is nothing in this testimony to indicate that the 
offer of defendant to pay one-half of the amount of the policy was made as a! 
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fer of compromise or for any other reason than as a direct admission of 
ability for the amount offered.” It is true that in a conversation with the 
mpany’s adjuster had about a week or ten days later, the suggestion was 
nade that plaintiff take $150 which plaintiff would not accept, and the adjuster 
vas asked concerning his authority, said he “could make a settlement personally 
but the company would have to O. K. it.” But this does not have the effect of 
lestroying what the members of the local agency did. An offer to unconditionally 
pay for one week’s total disability is competent evidence or a circumstance that 
the failure to give the required notice was waived. Stavinow v. Home Ins. Co., 
43 Mo. App. 513, 518. 

[12-15] In various ways defendant has raised the point that it was error to 
submit to the jury the question of vexatious refusal to pay. After considering 
this point thoroughly, we have come to the conclusion that this should not 
we been submitted. Whether a refusal or failure to pay is vexatious or not, 
must be determined by the situation as presented to the defendant at the time it 
is called on to pay. If the situation and circumstances, thus presented, are 
sufficient to raise in the mind of a reasonable man a doubt or question as to 
ability, the defendant should not, in effect, be denied the right to freely litigate 
the matter. This is done whenever, in such case, the penalty of the statute is 
voked and imposed. The matter of whether the accident disabled the insured 
m the date of the accident is certainly one of the questions which could well 

se such a doubt; and the state of the evidence on the above issue shows it was 
sich a matter that only the verdict of a jury could properly settle or determine. 

xt, the question of not only the beginning of the total disability claimed, but 
the length of time it and the claimed partial disability existed were also puzzling 
| disputed issues, some part of which was caused by what plaintiff himself 
said and did; of course, this was explained by him in the course of the trial, 
at least to the satisfaction of the jury, but this only emphasizes the justification 
fendant had, and its right to litigate the questions involved, without being 
penalized for so doing. This view dispenses with the necessity of passing on 
er points of claimed error raised by defendant, among them that the verdict 
merely for a lump sum with no mention of vexatious delay, penalty or 

’s fee, is at least irregular. It would seem that, properly, the verdict 
stated these matters other than by merely giving a lump sum in 

the amount claimed as due under the policy. The statute, section 5929, 

1929 (Mo. St. Ann. § 5929, p. 4511), in mentioning the “aggregate 

for which court may regulate judgment, indicates that it contemplates that 

jury should state the various amounts it allows on these items. Were it not 
the fact that the court, in its instructions given to the jury on vexatious 

y, told them that if they found such delay, they could add only the sum of 
$100, agreed upon in that event by the parties in open court, we would be unable 
to say that the verdict found was for the full amount sued for and that the 

ss above that was for vexatious delay. But since it was “agreed upon in 
en court” that, if the jury found vexatious delay, they could add only $100 to 

ir verdict on the cause of action, and the court told the jury this, we take it as 
par hat the jury found for the full sum sued for on the cause of action, 


ve in effect disposes of all the questions raised on appeal. If, there- 

¢, the respondent will within ten days from the announcement of this opinion 

a remittitur of $100 and interest which may accrue thereon from the date of 

cgment, it will for the reduced amount be affirmed, otherwise the cause will 
rsed and remanded. It is so ordered. All concur. 


MURPHY v. COMMERCIAL TRAVELERS’ MUT. 

; ACC. ASS’N OF AMERICA. 

Supreme Court, Appellate Division, Second Department 

June 22, 1934. 

ere — 272 New York Supplement 647. 

INSURANCE. 
Verdict against insurer in action on accident policy held against weight of evi- 

eI ere plaintiff barely made question of fact aided hy presumption against 
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suicide, since such presumption disappeared on introduction of evidence clearly 
showing death by insured’s own act with suicidal intent. : 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Action by Lillian Murphy against the Commercial Travelers’ Mutual Accident 
Association of America. From an adverse judgment, defendant appeals. 

Reversed on the facts, and new trial granted. 

Argued before Lazansky, P. J., and Young, Hagarty, Scudder, and Davis, J] 

Charles J. Nehrbas, of New York City, for appellant. 

Alfred W. Meldon, of New York City, for respondent. 

Per Curiam. 

Judgment reversed on the facts and a new trial granted with costs to appellant 
to abide the event. The plaintiff barely made a question of fact, aided by the pre- 
sumption that death must ordinarily be attributed to some other cause than suicide. 
This presumption disappeared in the face of the evidence, and the inference is fairly 
to be drawn therefrom that the death of the insured was caused by his own act 
with suicidal intent. The verdict is therefore against the weight of the evidence. 
See Lindblom v. Metropolitan Life Insurance Co., 210 App. Div. 177, 205 N. Y. S. 
505, and McVeigh v. New York Life Insurance Co., 230 App. Div. 136, 243 N. y 
S. 389. 


FISHER v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Supreme Court of Pennsylvania. June 30, 1934. 
173 Atlantic Reporter 320, 
INSURANCE. 


Executrix, after death of insured under accident policy, held not authorized 
to make election which insured might have made, to recover stipulated indem- 
nity for specific injury instead of matured weekly indemnity for total disability 
between date of accident and insured’s death from injuries. , 

Accident insurance policy contained clause described as “optional 
indemnity for injuries,” providing that if the insured sustains a specific 
injury, he may elect to receive either any indemnity to which he may be 
entitled under preceding articles of policy, or such sum as is specified 
for specific injury in schedule of injuries. 

(For other cases, see Insurance, Dec. Dig. § 53234.) 

Appeal No. 158, January term, 1934, from judgment of Court of Common 
Pleas No. 4, Philadelphia County, March term, 1933, No. 1402; Otto R. Helig- 
man, Judge. 

Action in assumpsit on an accident insurance policy by Marguerite Lazard 
Fisher, executrix of the estate of Lewis Fisher, deceased, against the Fidelity 
& Casualty Company of New York. From a judgment in favor of the plaintiff 
for want of a sufficient affidavit of defense, the defendant appeals. 

Judgment reversed with a procedendo. 

Argued before Frazer, C. J.. and Simpson, Kephart, Schaffer, Maxcy, Drew, 
and Linn, JJ 

Robert P. F. Maxwell and George F. Blewett, both of Philadelphia, for 
appellant 

Samuel J. Gottesfeld, of Philadelphia, for appellee. 

LINN, Justice. 

This suit, on an accident insurance policy, to recover specific injury indem- 
nity, is brought on the theory that the insured’s personal representative ma) 
exercise an option that the insured, if he had lived, might have exercised to 
recover for specific injury instead of under a total disability provision. The 
appeal is from judgment for want of a sufficient affidavit of defense. 

The statement of claim sets forth the circumstances in which the policy was 
issued. “In order that the terms and provisions of said policy may be properly 
understood and interpreted for the purpose of ascertaining such intention. * * * 
Among these circumstances were that, from November, 1911, until November, 
1929, plaintiff held defendant's policy “providing for full life-indemnity and dis- 
ability” insurace. At that time he made a radical change in the form and scope 
of insurance taken out with defendant; he no longer took its policy providing 
for the payment of a principal sum in the event of death by accident. The 
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coverage formerly taken “was replaced” (the statement avers) by two policies; 
one, that in suit, providing insurance against accident, but not against death, 
and the other, a health policy. This insurance was kept alive thereafter by 
anual renewals. The assured also had a number of policies issued by other 
insurer's against death. He was seriously injured? in an automobile accident 
October 5, 1932, and, as a result, as we understand it, died nine days later. 
Among his injuries, classified in the schedule of injuries in the policy as a 
specific injury, was the loss of an eye which was removed October 7th. 

The policy form on which the policy was written was prepared to permit 
insurance in a principal sum on death by accident, and indemnity for disability, 
total and partial, and, in certain circumstances, for specific injuries according to 
a schedule. While providing for the payment of indemnity for disability, the 
policy distinctly stated that no principal sum should be paid at death. (Special 
Provisions, No. 11.) “The Insuring Clause,” at the beginning of the policy, 
was drawn to provide insurance “in the principal sum and weekly indemnity * * *, 
against—Bodily injury sustained * * * through accidental means * * * and result- 
ing directly, independently and exclusively of all other causes, in—(a) Total 
disability [defined]. * * * (b) Partial disability [defined]. * * * (c) Specific injury 
(specified in the Schedule of Injuries set forth hereon) sustained within ninety 
davs from the date of the accident, or at any time while the Assured suffers total 
disability as the direct result of the bodily injury causing the specific injury, (d) 
Death”; but this “insuring clause” was expressly agreed to be “subject to all 
the provisions and limitations hereinafter contained.” These “provisions and 
limitations” then follow in a number of articles. The first provides that total 
disability shall be paid as long as the insured “lives and suffers said disability.” 
Tie second provides for partial disability of various degrees. The third, which 
determines this suit, is as follows: 


“Death. 

“Article 3. If the Assured suffers total disability, and if, during the period 
if said disability, the Assured suffers death as the direct result of the bodily 
njury causing the said disability; or, if within ninety days from the date of the 
accident, irrespective of disability, the Assured suffers death as the direct result 
i a bodily injury: the Company will pay, the Beneficiary the principal sum and 
in addition the weekly indemnity for that part of the period between the date 
i the accident and the date of death for which no weekly indemnity has been 
paid.” 

The beneficiary named in the policy was the wife of the assured. As his 
leath resulted from the accident, a direct obligation to her as beneficiary arose 
under article 3. The policy also provided under “special provisions” as follows: 
‘1. The principal sum of this policy is None dollars ($***). * * * 12. The 
veckly indemnity of this policy is One Hundred and 00/100 Dollats ($100.00) a 
week.” The amount therefore payable under article 3 was at the rate of $100 
a week for the period prior to the assured’s death. This policy differed from 
the one in effect before 1929 in that the prior policy provided for the payment 
vf $5,000 on death by accident. 

_ When the scope of the insurance carried by the assured prior to 1929 was 
hanged from provision for both life and accident insurance to accident insurance 

ne, the intention of both assured and insurer was, in that respect, clearly 
mbodied in the provision declaring that no principal sum should be payable 
t death, and retaining a primary liability to pay the weekly indemnity “for that 
part of the period between the date of the accident and the date of the death for 
which no weekly indemnity has been paid.” The insured’s death, as a result of 
the accident, matured the insurer’s obligation to pay the weekly indemnity to 
the beneficiary. . ; 

This suit was not brought by the beneficiary, but is brought by the insured’s 
executrix. The mere accident that the person named as beneficiary is also 
executrix can give no greater right to either than arises out of the contract. 
The beneficiary takes insurance clear of creditors, while, if the executrix recovers, 
listribution passes under the assured’s will and, if necessary, to creditors. 


, ‘In the proof of claim filed the injuries were stated to be: “Eye gouged out, 
skull and other bones fractured, bruises, internal injuries.” 
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The executrix was allowed to recover in the court below by a misunder- 
standing of the provisions of article 4. It is entitled “Optional Indemnity joy 
Injuries,” and provides, “If the Assured sustains a specific injury he may 
elect to receive either any indemnity to which he may be entitled under Articles 
1 and 2 {referred to above] or such * * * [sum as is specified for specific injury 
in the schedule of injuries]. * * * In addition to the payment of any indemnity 
that the Assured may be entitled to and may elect to receive hereunder, th 
Company will pay the Assured the weekly indemnity for the period between 
the date of the accident and the date that the Assured sustains the specific injury 
If a claim is made for an injury defined in section 2 of the schedule, writter 
notice of the Assured’s election must be given to the Company at his home office 
in New York City within twenty days from the date that the Assured suffers 
the said injury.” 

If the assured had lived, he might or might not have elected, under article 4, 
to receive payment for specific injury, instead of taking the weekly indemnity 
Until he died, article 1 was operative; his death thereafter, before any election 
was made, brought into immediate operation article 3 which fixed the insurer's 
obligation to discharge the contract. Instead of giving effect to article 3, th 
learned court below was of opinion that, because, in his lifetime, the assured 
might have exercised an option to substitute one form or measure of indemnity 
for another, the right to exercise the election passed to the assured’s personal 
representative. Such construction cannot be accepted, because it is obviously 
contrary to what the parties intended. If an assured became totally disabled 
and also sustained some specific injury, it might be a nice question for him t 
determine whether, considering all the circumstances, he would be more benefited 
by the lump sum provided for specific injury than by receiving the weekly 
indemnity as long as he was disabled. But if he died, within the time for 
election, the unpaid amount at the total disability rate would, in the nature 
of things, necessarily be so small as compared with the amount payable for 
specific injurv, that there would, in fact, be no choice at all because of the dispro- 
portion in the amounts: it would be so one-sided that it is impossible to believe 
the parties intended that the right to choose after death should exist and be 
exercised by the personal representative. To hold that the option survived 
death, would make article 4 in effect a promise to pay the estate of the insured 
the specific indemnity whenever insured died within the time for clection result 
inconsistent with the provisions of article 3. As the policy specifically provided 
and as both parties intended that it should provide, that at death by accident the 
amount of unpaid weekly indemnity should be paid to the beneficiary, there is no 
room for the construction that the right vested in the beneficiary under article 
3 was set aside by the optional provision and that the right to elect passed t 
the personal representative. 

The learned court below apparently relied on two cases, neither of which is 
point. In the first, Miner v. New Amsterdam Cas. Co., 220 Ill. App 
policy provided—so far as is now material—that, in the event of the 
hoth feet, both hands, or a hand and foot, or both eyes, the principal sum should 
hecome due. -It also provided that, in case of total or partial disability, weekh 
indemnities should be due, but that the insured might, nevertheless, elect specific 
indemnity for certain injuries less serious than those enumerated above. The 
insured had both legs cut off in a railroad accident, and died four davs later. His 
idministratrix was allowed to recover the prin¢ipal sum. But this was the only 
indemnity to which the insured was entitled for this particular injury by the 
he policy; there was no question of election. The question was whether 
it made any difference that he died within four days of the accident, and, the 
promise to pay this indemnity being unconditional, it was held that it did not 

The second case is North American Accident Insurance Co. v. Cochran, 
Colo. 515, 223 P. 28. It appeared that the insured was entitled either to weekh 
or specific indemnity, or an optional combination of weekly and specific indemnity 
Without electing, but while still alive, insured sued for the specific indemnity 
expressly waiving all right to weekly indemnity. It was held he could recever 
the court emphasizing the fact that the provision as to election did not appl 
to the indemnity which plaintiff was secking. 

The authorities cited by the appellee to the effect that an option in an 
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nsurance contract survives death relate to the options exisiting on forfeiture 

a portion for default in paying the premiums. As provision is made by 
statutes in most states for such contingencies, different considerations control, 
and the cases are not important here, where it clearly appears that the option 
‘as intended to be personal to the insured. The present case is more like 
McDonald v. Columbian National Life Insurance Co., 253 Pa. 239, 97 A. 1086, 
L. R. A. 1916F, 1244 (holding that the right to elect extended insurance did not 
survive death), in that the provision for weekly indemnities is automatic, unless 
specific indemnity is elected, just as in that case a paid-up policy was automatic, 
mnless extended insurance was elected. 

Judgment reversed with a procedendo. 

Maxey, Justice (concurring). 

I would base the reversal of judgment in this case flatly on the ground that 

policy sued upon is a nonfatal accident policy, and that since the assured 
met with a fatal accident, there is no question of the right of any election by 
the assured, or the passing of such right after his death, to his beneficiary or legal 
representatives. The policy would have conferred substantial benefits upon the 
ssured had he met with a uonfatal disabling accident; it would have conferred 
no benefits on anybody had the assured been instantly killed; and it conferred 
mly the right of weekly indemnity upon the assured or the beneficiary in the 
vent that the assured met with an accident that resulted in his death within 
ninety days or within a period of total disability even though it was longer 
than ninety days. If the assured had lived more than ninety days in a condition 

f partial disability, he would have been entitled to special benefits, as, for 
xample, the loss of an eye or a leg or an arm. Article 3 of the insurance policy 
provides: “If the Assured suffers total disability, and if, during the period of 
said disability, the Assured suffers death as the direct result of the bodily injury 

using the said disability, or, if within ninety days from the date of the 
accident, irrespective of disability, the Assured suffers death as the direct result 
of a bodily injury; the company will pay the Beneficiary the principal sum, and 
» addition The Weekly Indemnity for that part of the period between the date 
i the accident and the date of death for which no weekly indemnity has been 
paid.” 

Paragraph “11” under the heading “Special Provisions” of the insurance policy 
detines “principal sum” as “None dollars ($ * * *).” The assured having died 
nine days after receiving his fatal injuries, all that his legal representative is 
entitled to is the weekly indemnity for nine days. The court below decided 
hat since the fatal accident resulted in the loss of assured’s eye a short time 
hefore his death, he would have been entitled to $15,000 under the terms of 
the policy if he had made a certain election of benefits provided for in the policy, 
but that since he did not do so, the right of election passed to his legal repre- 
sentative. Under this construction of the policy, if, for example, in the fatal 
accident the assured had suffered the loss of both legs and had died (say) nine 
days, or nine hours, or nine minutes later, he would have been entitled to $20,000 
provided he had made the appropriate election during the short interval of 
survival, but that having made no election, this right passed to his legal repre- 
sentative. Nothing of this kind was contemplated by this policy or is promised 

it. Inasmuch as he died as a result of this accident, nothing except the 
weckly indemnity for the period between the date of the accident and the date 

t the death was payable under this policy. 

The assured previously had a policy in the same company, which is set forth 
in the pleadings “for the better understanding” of the policy sued upon. This 
earlier policy was superseded on November 14, 1929, by the policy now sued on. 
It provided that in the event of the death of the assured, as a direct result of 
hodily injuries, the company would pay the beneficiary $5,000 (but in such an 
accident as the one which resulted in assured’s death the sum paid would have 
heen $10,000), and for such period between the date of the accident and the date 
death for which no weekly indemnity has been paid, an additional sum of $25 
a week. That policy also contained a provision that in the event the assured 
lost one eye he would receive $2,500, and if he lost both hands or both feet, 
$5,000. The policy sued upon provides that for the loss of one eye, the assured 
would receive $15,000, and for the loss of both eyes or both hands or both feet, 
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$30,000. It is also clearly provided in the policy sued upon that in the event of 
death resulting from bodily injuries, with or without total disability, the bene- 
ficiary would be paid nothing. The annual premium on the old policy was $75 
and on the new policy was $78. For practically the very same annual premium, 
therefore, the assured received in his new policy a much better accident policy, 
but no insurance against death, whereas, the old policy provided for less sub. 
stantial payments in the event of injuries, but a very substantial payment in the 
event of death. 

Under the construction given the new policy by the court below, the assured 
would receive for practically the same annual premium as he had previously 
paid, a policy not only guaranteeing him much larger benefits for disabling 
injuries but also providing for the payment of benefits in the event the accident 
resulted in his death, if, in such fatal accident, any one of the many specific injur- 
ies enumerated in the policy was inflicted, such as, the loss of a leg, or an arm, 
or an eye, or the loss of a thumb and forefinger of either hand. For example, 
in the event of the loss of the assured’s thumb and forefinger of either hand, 
the policy provides that $10,000 would be payable. It certainly was not contemp- 
lated that if, as an incident to the fatal accident, the victim’s thumb and fore- 
finger were dismembered, that the beneficiary would receive $10,000. The pur- 
port of the contract was that if the victim survived such an accident more than 
ninety days and as a result of the accident lost the thumb and forefinger of 
either hand, he would be paid $10,000 for such disability. Having died nine days 
after the accident and as a result of it, the assured’s incidental loss of an eye 
in the same accident is merged in his loss of life. To award $15,000 for this 
incidental loss of an eye in a fatal accident is to make this policy, in beneficial 
effect, a fatal accident policy, and this is something which it clearly is not. 


SOUTHLAND LIFE INS. CO. v. DUNN. No. 3020. 
Court of Civil Appeals of Texas. El Paso. May 24, 1934. 
Rehearing Denied June 14, 1934. 
71 Southwestern Reporter (2d) 1103. 
1. INSURANCE. 

Entire loss of sight hela not “irrecoverable entire loss” within life and dis- 
ability policy, if loss could be completely or substantially recovered, regained, 
or remedied by proper medical or surgical treatment which ordinarily prudent 
person would undergo under similar circumstances. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

_In action on life and disability policy for disability benefits resulting from 
entire loss of sight of eyes by cataracts, evidence held sufficient to make issue 
for jury whether disability constituted irrecoverable entire loss or whether 
ordinary prudent person would undergo operation for removal of cataracts. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE. 

Evidence shield sufficient to raise issue of partial disability in action on life 
and disability policy for benefits for entire irrecoverable loss of sight. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 


Statute providing for recovery from insurer of penalty and attorney’ S 'fée, 


where payment of policy is delayed, must be strictly construed (Vernon’s Ann. 


Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
7. INSURANCE. 

Petition in action on life policy for disability benefits, merely alleging refusal 
of insurer to pay benefits or waive premiums after furnishing of proper proof, held 


insufficient to —. recovery of penalty and attorneys fees for delay (Ver- 
non’s Ann. Civ. St. art. 4736). 


(For other cases, see Insurance, Dec. Dig. § 638.) 
Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 
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Southland Life Ins. Co. v. Dunn 1283 


Action by Ive Dunn against the Southland Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. . 

Reversed and remanded. 

George E. Seay and Seay, Malone & Lipscomb, all of Dallas, for appellant. 

J. Lee Zumwalt and Sullivan & Wilson, all of Dallas, for appellee. 

Hicctns, Justice. 

On March 3, 1926, the Southland Life Insurance Company issued to Ive 
Dunn a combination life and disability policy of insurance. The disability terms 
of the contract provided that if the insured shall furnish satisfactory proof to 
the company that he has become wholly and permanently disabled so that he 
is and will be permanently, continuously, and wholly prevented thereby from 
performing any work or engaging in any occupation or business for compensa- 
tion or profit, then the company will: First, waive the payment of all premiums 
thereafter becoming due under the policy during such disability; second, pay as an 
annuity to the insured $20 and a like amount each month thereafter during the 
continuance of said disability until the death of the insured. It was further 
provided that, without prejudice to any other cause of disability, the entire and 
irrecoverable loss of sight of both eyes would be considered as total and per- 
manent disability. 

Dunn filed this suit against the company alleging that due to cataracts he 
had suffered the entire and irrecoverable loss of the sight of both eyes on July 
1, 1931, and thereby become wholly and permanently disabled. He further 
alleged that subsequent to his disability he had been compelled to pay premiums 
upon the policy under threat of the defendant that it would cancel the policy. 
He sought to recover back the premiums alleged to have been so paid under 
duress and the monthly payments of $20 since disability, and for the statutory 
penalty and attorney’s fees. 

The findings of the jury are substantially as follows: (1) That the plaintiff, 
Ive Dunn, suffered such an impairment of the sight of both of his eyes as to 
prevent him from performing the substantial duties of any occupation or labor; 
(2) that this impairment was suffered in July, 1931; (3) that his condition had 
remained continuously the same; (4) that the impairment of his eyesight is 
permanent; and (5) a reasonable attorney’s fee for plaintiff's attorney was $350. 

Judgment was rendered in favor of the plaintiff for $480, the amount of 
past-due monthly payments with interest thereon and 12 per cent. penalty 
thereon; for the amount of the attorney’s fee fixed by the verdict, and for 
two premiums of $95.10 each. 

The testimony shows plaintiff had a mature cataract on his left eye and 
was a fit subject for a cataract operation. : 

Plaintiff’s doctor, Dr. Jones, in February, 1933, had recommended that said 
cataract operation be performed; defendant offered to pay for said operation; 
an operation for a senile cataract, which was the type of cataract plaintiff had, 
is a relatively simple operation which could be performed by a capable eyeman 
without pain or suffering and without any great risk to the health of the subject; 
that in the vast majority of cases where such operations were performed the 
party's vision was either entirely or very substantially restored, and in many 
instances full vision was achieved as a result of an operation. Dr. Jones says 
% per cent. of operations are successful in restoring sight entirely or improving 
sight; Dr. McLaurin, 85 percent.; Dr. Hall, 90 percent. Dr. McLaurin testified 
that a large number recovered 20/20 vision, which is normal vision. The testi- 
mony further showed that plaintiff was in good physical condition. 

During the latter part of 1931 plaintiff had an incipient cataract on his left 
eye and could still see quite a bit out of that eye, but finally his vision in his 
left eye became so obscured by the cataract that finally when Dr. McLaurin and 
Dr. Jones examined him in February, 1933, he only had light perception in that 
eye. It is also shown that there was nothing to indicate a diseased condition of 
the back part of plaintiff's left eye, and his vision was obscured only in conse- 
quence of a senile cataract. , ‘ a 

With reference to the chances which Mr. Dunn had of having his vision 
restored to his left eye, Dr. McLaurin testified: That on February 21, 1933, he 
made a thorough examination of both of plaintiff's eyes, first taking a careful 
history of his past eye condition, and then examining the various structures of 
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the eye and making a record of his vision; he found that the plaintiff in his 
left eye had a senile cataract, which was one that depended upon the advancing 
years of life, the change or opaqueness in the lens being caused by old age: 
that plaintiff had perception of light in this eye, but could not determine color: 
that from his examination of plaintiff, he was of the opinion and believed that 
plaintiff could probably recever a vision that would vary anywhere from 20/% 
to possibly 20/40 vision in that left eve and very likely 20/20 vision, 20/20 visior 
being normal vision and meaning that a person can see at 20 feet a letter thar 
the average man can see at that same distance; this vision would be achieved 
with the use of a glass after the operation. 

The testimony of both plaintiff's doctor, Dr. Jones, and of Dr. Hall, who 
operated on plaintiff’s right eye, and who was placed on the stand by the defendant, 
are in accord with the conclusion that the sight in Mr. Dunn’s left eye could he 
restored by an operation. 

Dr. McLaurin testified that the probability of restoration of vision in the left 
eye by an operation was excellent. 

Dr. Hall stated the probability of such restoration was very good. 

In regard to plaintiff’s right eye the testimony showed that in the first part of 
1932, a senile cataract was removed from his eve by Dr. Hall, and plaintiff regained 
20/100 vision with the aid of the glasses he wears. Before the operation he could 
see nothing with this right eye except light. Dr. Straus testified he could fit plain- 
tiff with a lens which would give him 30/100 vision and Dr. McLaurin stated he 
could fit a lens that would give plaintiff 65/100 vision in this eye. Dr. McLaurin’s 
testimony, however, shows that in February, 1933, there was a secondary cataract on 
plaintiff's right eye caused by leaving a little portion of the lens in the eye during 
the removal of the cataract. He testifies: 

“Q. Was there anything in that right eye to obscure his vision, what vision he 
did have? A. Yes sir. 

“Q. State to the jury what it was. A. The lens, the crystalline lens of the eve 
is covered by a capsule. It is enclosed in a capsule known as the capsule of the lens 
In the removal of his cataract he had what we would call an extra capsule opera- 
tion. I mean by that the contents of the lens had been removed but the capsule had 
not been removed and the capsule is opaque and forms a veil in the pupillary region 
so that he cannot see through it. That is what is commonly known as a secondary 
cataract. It obscures the possibility of ‘light rays going through the pupil to be 
placed on the retina where the impressions are actually received. 

“QO. You found that in Mr. Dunn’s case? A. I did. 

“QO. Can that be corrected? A. Yes sir. 

“QO. How do you do that, doctor? <A. By splitting that capsule. It is an opera- 
tion where you go in with a very small needle knife and split that capsule and as 
vou do split it it is a fibrous tissue and pulls open and makes a wide opening through 
which the light rays can pass. In other words, it serves as a veil at present, but 
the idea of the operation is to open that veil, that opaque layer that lies between 
the outside and the inside of his eye. 

“Q. In your opinion state what result would be achieved by a second operation 
on Mr, Dunn's right eye? A. I believe he could expect excellent results. 

__ “Q. Just how high would there be a chance of restoring his vision? A. We pos- 
sibly could restore his vision to normal again and certainly close to normal.” 

pet After testifying that there was an excellent chance of greatly improving plain- 
tiff’s vision in his right eye by means of a secondary cataract operation, Dr. Me- 
Laurin further testified : 

“Q. Now, doctor, it has been brought out here in this man’s right eye the fact 
there was a secondary membrane or secondary cataract would cloud his vision in 
the eve a little bit. Now, if this is so, what effect would an operation have on that 
eye? A. You would remove that or rather you would split that membrane which 
forms a so called secondary cataract and make it possible for him to see far better 
than he sees at present. 

“Q. Is that operation, the secondary cataract, is that as hard an operation as 4 
cataract in the first instance where you take out the entire lens? A. No.” 

Dr Hall states that an operation for a secondary cataract is a much simpler 
operation than an operation for a primary cataract, and where a part of the capsule 
of the lens is left after an operation for a cataract, thus causing a slight opaque- 
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ness Which is referred to as a secondary cataract, the membrane may be slit and 
divided and opened, just as slitting a sheet, thereby letting more light in through 
the pup:! of the eye and improving the vision. 

Defendant requested the submission of issues inquiring whether plaintiff's vis- 
on in his left eye could be entirely restored or substantially improved by an opera- 
tion by a capable eyeman, and whether or not his vision in his right eye could 
entirely restored or substantially improved by an operation on that eye, and further 

hether or not an ordinarily prudent man in the same or similar circumstances as 
plaintiff would undergo a cataract operation on his left eye and a separate and 
listinct issue to the same effect on the right eye. All of these issues were refused. 

The court gave this definition in connection with issue 4: “By the word ‘perma- 
neni,’ as used in Special Issue No. 4, is meant a lasting disability which will not 
Pass away. 

Opinion. 

{1, 2] The plaintiff’s theory is that he has become wholly and permanently dis 
bled because he has suffered the entire and irrecoverable loss of the sight of both 
eves by the development of cataracts. The true fact issue is whther he has suffered 
the entire and irrecoverable loss of the sight of both eyes. 

if so, he has hecome wholly and permanently disab led within the meaning of 
te policy. If the loss of sight is not irrecoverable, then liability on the pari of 

‘endant has not attached. This is obvious under the terms of the policy. 

Webster defines “irrecoverable” as “not to be recovered, regained, or remedied: 
as an irrecov erable. loss.” 

\n entire loss of the use of a limb or organ of the body, which loss may be 
completely or substantially recovered, regained, or remedied, by proper medical or 
surgical treatment and which treatment would be undergone by an ordinarily pru- 
dent person under the same or similar circumstances, is not to be justly considered 
as an irrecoverable entire loss. 

[It is either a completely recoverable loss or a loss which is partially recoverable. 

One who sustains a broken arm suffers the entire loss of the use of such arm. 
If proper treatment be not had, such loss may become irrecoverable, but no one 
would contend that a mere broken arm ordinarily constitutes an entire and irre- 
‘overable loss of its use. 


We can see no valid reason why one who has suffered the entire loss of sight 
by cataracts on his eyes is not governed by the same considerations. The evidence 
is certainly sufficient to raise an issue as to whether an ordinarily prudent person 
inder such circumstances would undergo an operation for removal of the cataracts. 
The evidence also shows the loss of sight may be restored or substantially im- 
proved. In the one event the loss of sight would be recovered; in the other event 
it would be partially recovered, thus creating a partial rather than a complete dis- 
ability. 

In either event the plaintiff in this case could not recover because under the 
terms of the policy the loss of sight in both eyes must be “entire and irrecoverable.” 

The assignments are sustained which complain of the refusal to submit the 
equested issues indicated. 

[4] Those assignments are also sustained which complain of the refusal to 
submit issues relating to partial disability. The evidence raises such issue. 

|6, 7] Those assignments are also sustained which question the sufficiency of 

‘ petittion to authorize the recovery of the statutory penalty and attorney’s fee. 


The only allegations which can be considered as supporting such recovery are 
that “plaintiff furnished proper proofs and made demand upon the defendant for 
the payment of the same, and the defendant has failed and refused to pay the 
same, and has failed and refused to waive the payment of premium, as also pro- 
vided under the said policy of insurance”; that “the proper proofs were furnished 
to the defendant of such facts and demand made on the defendant for the pay- 
ment of the sum of $20.00 per month, and the waiver of the payment of premium, 
all of which the defendant has failed and setune’ to do”; “that defendant failed 
and refused to pay to the plaintiff the sum of $20.00 per month,” or to waive the 
payment of the premium, and plaintiff was compelled to employ Sullivan & Wilson 
to bring this suit, and therefore prays for recovery of penalty of 12 per cent. and 
attorney’s fees of $350. 
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The statute (Vernon’s Ann. Civ. St. art. 4736) is highly penal and must be 
strictly construed. Mutual L. I. Co. v. Ford, 103 Tex. 522, 131 S. W. 406. 

The allegations noted are insufficient to support recovery of the penalty and 
attorney’s fee. National Co. v. Mahoney (Tex. Civ. App.) 296 S. W. 335. 

We also regard the evidence as insufficient to support such recovery. In view 
of retrial, discussion of such evidence is omitted. 

The point presented by propositions 22 to 25, if well taken, can readily be 
cured by amendment. 

Various assignments complain of improper argument of counsel for appellee 
Seme of the argument is objectionable and possibly reversible in its nature. The 
strict rules relating to argument as laid down in many decisions of the 
Supreme Court and Commissions of Appeal, are well known. Upon retrial the 
argument should be in conformity with such rules. 

Reversed and remanded. 





Fire | Federal Intermediate Credit Bank of Baltimore 
v. Globe & Rutgers Fire Ins. Co. et al. 


FIRE 


FEDERAL INTERMEDIATE CREDIT BANK OF BALTIMORE v. GLOBE 
& RUTGERS FIRE INS. CO. et al. Nos. 5237-5239. 
District Court, D. Maryland. May 17, 1934. 
7 Federal Supplement (2d) 56. 
2. INSURANCE. 

Existing Lloyd’s tornado policy for “specific insurance” with another specific 
insurance policy as warranty policy held, under the evidence, to continue as policy 
for “specific insurance,” though policy for “monthly reporting insurance” was 
substituted as warranty policy on expiration of original policy for “specific 
insurance” named in warranty clause of Lloyd’s policy. 

“Specific insurance” is insurance in a specified amount as contrasted 
with “monthly reporting insurance,” which is insurance for a fluctuating 
amount, not exceeding amount stated in policy, dependent upon the value 
from time to time of the goods at the particular location and reported 
monthly for calculation of premium, although “specific” in insurance 
phraseology is frequently used to indicate that a particular piece of 
property at a specific location is covered by insurance, as contrasted 
with coverage of property in divers lecations, which is expressed by the 
phrase “blanket insurance.” 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. INSURANCE. 

Warranty clause in Lloyd’s policies as to other like insurance in another 
named company places Lloyd’s liability upon same conditions, except as to amount 
of insurance, as those of policy mentioned in warranty clause, so that a material 
variance between the two policies will void Lloyd’s policy, but such variance 
does not arise as to matters on which Lloyd’s policy is silent. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

4. INSURANCE. 

Effect of substitution of monthly reporting policy in lieu of policy for 
specific insurance as warranty policy in Lloyd’s tornado insurance policy for 
specific insurance must be determined in light of established principles of 
insurance law. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

5 INSURANCE. 

Primary purpose in construction of insurance contracts is to ascertain parties’ 
intention from language used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 

Ambiguity in insurance contract must be construed most favorably to insured. 

(For other cases, ’see Insurance, Dec. Dig. § 146[3].) 


8. INSURANCE. 

Where amount of specific tornado insurance exceeded value of tobacco in 
warehouse at time of loss, specific policies must bear whole loss to exclusion of 
monthly reporting policies covering difference between value of tobacco at time 
of loss and amount of specific insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

9. INSURANCE. 

Where loss under tornado policies was not payable until ascertainment of it 
by parties, proofs of loss were held in abeyance until attitude of another insurer 
could be learned, and no formal demand was made until filing of actions after 
ascertainment of loss, interest on amount due from insurers held allowable, in 
court’s discretion, from date of filing of actions. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


At Law. Three separate actions by the Federal Intermediate Credit Bank 
of Baltimore against the Globe & Rutgers Fire Insurance Company, against the 


Franklin Fire Insurance Company, and against the Pacific Fire Insurance Com- 
pany, 
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Judgments in accordance with opinion. 

Irving P. Whitehead and Stuart S. Janney, of Janney, Ober & Williams, both 
of Baltimore, Md., for plaintiff. 

Webster S. Blades, of Baltimore, Md. (Blades & Rosenfeld, of Baltimore, 
Md., of counsel), for defendant ae & Rutgers Fire Ins. Co. 

Walter L. Clark and Roszel C. Thomsen, both of Baltimore, Md., for defend- 
ant Franklin Fire Ins. Co. 

S. Ralph Warnken, of Baltimore, Md. (Cook & Markell, of Baltimore, Md, 
of counsel), for defendant Pacific Fire Ins. Co. 


RUFFINO et al. v. QUEEN INS. CO. OF AMERICA. Civ. 5046. 
District Court of Appeal, Third District, California. May 15, 1934. 
33 Pacific Reporter (2d) 26. 
1. INSURANCE 

Complaint held to state cause of action on standard fire policy as against 
contentions that plaintiff's estoppel to assert waiver of their failure to supply 
proof of loss and incumbrance of insured property by chattel mortgage, render 
ing policy void, affirmatively appeared. 

The complaint alleged that property owner and mortgagee were 
jointly insured; that insurer, through its agent, had full knowledge of 
mortgage and insured ‘property with such understanding, and_ that 
written rider so stating was signed by agent and attached to policy; and 
also alleged facts amounting to waiver of provision as to proof of loss 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 

INSURANCE. 

Evidence held to show that insurer’s local agent had authority to attach 
to fire policy signed rider consenting to chattel mortgage on ins ured property, 
and that such rider was duly signed and attached. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Rider, signed by insurer's authorized agent and attached to fire policy in 
manner consistent with language thereof, becomes part of it and will be con- 
strued in connection with other provisions thereof. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

INSURANCE. 

Evidence held to support court’s finding that provision of fire policy for for- 
feiture thereof for failure to file proof of loss within sixty days after fire was 
waived by conduct of insurer and its agents. 

There was evidence that insurer’s local agent was informed of fire 
immediately after it occurred and promptly notified insurer thereof: 
that insurer immediately sent adjuster, who inspected property, in- 
structed insureds to segiegate undamaged from damaged property, and 
said they would hear from insurer later; that local agent, frequently 
interviewed by insureds thereafter, told them that he would take care of 
everything, and that there were no papers to be signed to show amount 
of loss; and that insurer first notified insureds that it denied liability 
after time for presenting sworn proof of claim. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 
INSURANCE 

Insurer’s denial of liability under fire policy because of insured’s failure to 
file proof of loss within time required as result of insurer’s conduct and declar- 
ations amounting to waiver of such requirement waived necessity of insured pre- 
senting sworn proof before commencing action on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

6. INSURANCE. 

Fire insurance policy in statutory form is deemed contract, and must be 
construed by rules of law —_— to insurance contracts in same manner as 
before adoption of such form (Gen. Laws 1931, Act 3735; Civ. Code, § 2586). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 
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7. INSURANCE. 

Requirement of fire policy in statutory form that sworn proof of loss be 
furnished insurer within sixty days as prerequisite to action on policy may be 
waived by subsequent declarations and conduct of insurer or its authorized 
agent (Gen. Laws 1931, Act 3735; Civ. Code, § 2586). 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

8. INSURANCE. 

Waiver or equitable estoppel, affecting standard form « 
policy, may be proved by oral evidence (Gen. Laws 1931, Act 3 
2586) 


of fire insurance 
735; Civ. Code, § 


(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Superior Court, Stanislaus County; L. W. Fulkerth, Judge. 

Action by Peter Ruffino and another against the Queen Insurance Com- 
pany of America. Judgment for plaintiffs, and defendant appeals. 

\ffirmed. 

Miller, Van Ness & Leo J. McEnerney, of San Francisco, for appellant 

Griffin & Boone, of Modesto, for respondents. ; 

Mr, Justice R. L. Thompson delivered the opinion of the court. 

The defendant has appealed from a judgment of $2,714.80 which was rend- 
ered against it by the court sitting without a jury, in a suit upon an insurance 
policy for loss by fire of certain personal property. 

Through its Stanislaus county agent, J. F. Campbell, the defendant insur- 
ance company, on September 26, 1930, on receipt of $67.50 which was paid as 
premium therefor, issued to the plaintiffs jointly, as their interests appeared, a 
standard statutory form of fire insurance policy for $4,500 for the period of 
one year, on certain personal property owned by the plaintiff Ruffino, subject 
to a chattel mortgage of $1,900 held by the plaintiff Smith. The agent was in- 
formed and knew of the existence of the chattel mortgage, and, at the request 
f plaintiffs, attached to the policy a rider in the following language: “It is 
understood and agreed that this policy is to insure Peter Ruffino and Paul Smith 
as their interests may appear. [Signed] J. F. Campbell, Agent.” The policy 

es in part that “no officer, agent, or other representative of this company 
power to waive any provision or condition of this policy except by 

endorsed hereon or added hereto.” It is further provided the policy 
become void “if the irterest of the insured be other than unconditional 

sole owrership,” and that “unless otherwise provided by agreement in writ- 
ndorsed hereon or added hereto this company shall not be liable for loss 

age to any property insured hereunder while encumbered by a chattel 

": that “within sixty days after the commencement of the fire the in- 

sured shall render to the company at its main office in California named herein 
preliminary proof of loss consisting of a written statement signed and sworn to 
setting forth, (a) his knowledge and belief as to the origin of the fire: 
nterest of the insured and of all others in the property; (c) the cash 
the different articles or properties and the amount of loss thereon.” 
November 25, 1930, the personal property was destroyed by fire to the ex 
{ the undisputed value represented by the amount of the judgment. Fraud 

t charged either in procuring the policy or on account of the origin oi 

The respondents failed to file proof of loss as provided by the policy, 

‘al agent of the insurance company was promptly informed of the loss 

nd he agreed to and did notify the company thereof in writing, in re- 

nse to which an adjuster was sent to Modesto, who personally investigated 

‘laim of loss and instructed the plaintiffs to segregate the undamaged prop- 

hat which was damaged. and told the plaintiffs they would hear from 

inpany later regarding the claim. The plaintiffs promptly segregated the 

rty as requested, but heard nothing further from the company regarding 
atter until after the time had expired for filling the proof of loss. A few 

ays after the fire occurred, Mr. Campbell, the defendant's agent, in the pres- 
ence of both plaintiffs, and in response to an inquiry as to whether anything 
lurther was necessary to be done on their part to collect the insurance, replied, 
“No, that he had taken care of everything that was necessary.” The plaintiff 
Smith testified that he afterwards saw the agent prior to the expiration of the 


} 
1] 
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time for filing proof of loss and was assured by him that his loss would be paid 
in full as his interest appeared. Mr. Smith then asked him “if there was any 
necessary papers to be signed to show evidence of the amount of the loss,” to 
which he replied, “No, there —— not, that he had taken care of everything * * * 
in communication with the San Francisco office.” After more than ninety days 
had elapsed from the time of the fire, the company for the first time denied its 
liability, asserting that the policy was void for failure on the part of the plain- 
tiffs to comply with its provisions. Suit was then commenced. The cause was 
tried by the court sitting without a jury. Findings were adopted favorable to 
the plaintiffs in accordance with the facts above recited. Judgment was rendered 
accordingly for the sum of $2,253.70, and interest amounting to $461.10, aggregating 
the sum of $2,714.80. From this judgment the defendant has appealed. 


[1] The appellant contends that the complaint fails to state facts sufficient 
to constitute a cause of action, for the reasons that it affirmatively appears the 
insurance policy which is involved in this action is the standard statutory form 
prescribed by law, which provides that no officer or agent of the company 
shall have power to waive any provision or condition therein contained except 
by written consent, and that the plaintiffs are estopped from asserting that their 
failure to supply sworn proof of loss, or knowledge of the origin of the fire, was 
waived by the conduct of the agent or otherwise. It is further asserted that the 
incumbrance of the property by a chattel mortgage renders the policy void. For 
these reasons it is claimed the demurrer should have been sustained, and that 
the motion for judgment on the pleadings should have been granted. 

The demurrer and motion for judgment on the pleadings were properly over- 
ruled. The complaint clearly alleges that the owner of the property and the 
mortgagee were jointly insured as their respective interests appear; that the 
company, through its agent, had full knowledge of the existence and nature 
of the mortgage and insured the property with that understanding; that a writ- 
ten rider was signed by the agent and attached to the policy in the following 
language: “It is understood and agreed that this policy is to insure Peter 
Ruffino and Paul Smith as their interests may appear.” The complaint further 
alleges facts which amount to a waiver on the part of the company of the pro- 
vision of the policy requiring the insured to furnish sworn proof of loss within 
sixty days of the time the fire occurred. The rules of law regarding the con- 
struction of the terms and conditions of a fire insurance policy are the same as 
they were prior to the adoption of a statutory form thereof by the Legislature 
of California. 

{2| The evidence abundantly shows that the defendant’s local agent, Mr 
Campbell, had authority from his company to attach a signed rider to the policy 
consenting in its behalf to the chattel mortgage of the plaintiff Smith, and that 
that document was duly signed and attached to the policy in consonance with 
the authorization conferred by the language of the contract of insurance. Mr 
Campbell was called by the plaintiffs as a witness, under the provisions of sec- 
tion 2055 of the Code of Civil Procedure, and testified to those facts. He said 
that he had instructions from the company to sign and attach riders to insur- 
ance policies authorizing the execution of ch: ittel mortgages on insured property, 
and that he did so in this instance. He also notified the company at its home 
office in San Hraciseo that he had attached the rider to this policy authorizing 
the chattel mortgage. No objection to the rider was ever made by the coinpany 
The agent authorized his stenographer to sign his name to the rider, and she 
did so. The rider was therefore signed and attached in writing in the manner 
nd form authorized by the policy. By inference, the policy of the insurance 
company authorized the incumbrance of insured property in this manner by 
specifically providing therein that: “Unless otherwise provided by agreement in 
writing endorsed hereon or added hereto this company shall not be liable for 
loss or damage to any property insured hereunder while encumbered by a chat- 
tel mortgaze.” 

The authorization of the —— to incumber the insured property by chattel 
mortgage is clearly inferred by the language of the rider that “‘it is understood and 
agreed that this policy is to insure Peter Ruffino and Paul Smith as their interests 
may appear.” Home Ins. Co. of N. Y. v. Scott (C. C. A.) 46 F. (2d) 10, 12; Atlas 
Reduction Co. v. New Zealand Ins. Co. (C. C. A.) 138 F. 497,9 L. R. A. (N. S.) 
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433. In the case first cited it is said: “These riders were in the form and were 
attached in the manner provided for in the policies, and it is to be presumed, noth- 
ing to the contrary appearing, that the agent attaching them acted with full au- 
thority. The purpose in attaching them was to grant authority to encumber the 
property. The language used was that of the insurance companies and was suffi- 
ciently comprehensive for the purpose for which it was intended.” 

[3] A rider signed by the authorized agent of the company containing stipu- 
lations with respect to the contract of insurance which is attached to the policy 
in a mauner not inconsistent with the language therein contained becomes a part 
of the original policy and will be construed in connection with the other pro- 
visions of the policy. 2 Cooley’s Briefs on Insurance (2d Ed.) p. 1011; 14 R. c 
L., p. 933, § 107; Burch v. Hartford Fire Ins. Co., 85 Cal. App. 542, 551, 259 P. 
1108. 

[4] The insured failed to present to the company sworn proof of loss within 
sixty days from the time the fire occurred, or at all, as required by the pro- 
visions of the policy. But there is ample evidence to support the finding of the 
court that this clause was waived by the conduct of the insurance company and 
its agents. Mr. Campbell, the local agent, was informed by the plaintiffs of the 
fire immediately after it occurred. He promptly notified the company thereof by 
communication with its main office at San Francisco, and an adjuster was seut 
at once to Modesto to investigate the circumstances and appraise the loss. The 
adjuster inspected the property and instructed the plaintiffs to segregate the 
undamaged property from that which was destroyed or damaged, saying they 
would hear from the company later. The adjuster failed to return. The insured 
frequently thereafter interviewed the locai agent, Campbell, inquiring about the 
delay and asking him if there was anything further they were required to do to 
obtain a settlement of the claim. Campbell told them: “They are all right, you 
don’t need to worry. * * * I have done everything that I know of, ‘phoned 
them, wrote them letters’ * * * Q. Now, in any of these conversations did 
Mr. Campbell ever tell you he would take care of everything for you? A. Yes 
sir. * * * He said he was taking care of everything.” Mr. Smith testified that 
plaintiffs had a conversation with Campbell soon after the fire occurred in which 
they inquired regarding the delay on the part of the company in settling the 
claim, and asking him when the payment would be made. He said, “I asked him 
at that time if there was any necessary papers to be signed to show evidence of 
the amount of the loss, and he said no, there was not, that he had taken care 
ot everything.” Having failed to further inform the insured regarding the pay- 
ment of the claim, after the sixty-day period for presenting sworn proof of the 
claim had expired, the plaintiffs wrote the company, and for the first time received 
1 letter in reply in which the company denied its liability, saying that an investiga- 
tion was being made by the fire underwriters regarding the origin of the fire, 
and that the insured had forfeited all claim to insurance compensation by failure 

file the sworn proof of loss as required by the policy. 

The foregoing conduct of the company and its agents naturally had the effect 
of deceiving the insured with respect to the necessity of filing sworn proof of 
loss, and undoubtedly led them to believe the company would attend to that mat- 
ter and to all other preliminaries necessary to entitle them to compensation. This 
‘conduct of the company and its agents amounted to a waiver of the clause of the 
policy providing for a forfeiture of the contract for failure to file sworn proof 
of loss within sixty days from the date of the fire. It estops the company from 
asserting the defense of forfeiture of the policy on that account. Francis v. Iowa 
Nat. Fire Ins. Co., 112 Cal. App. 565, 297 P. 122; 26 C. J. p. 393, § 507; 7 Cooley’s 
briefs on Insurance (2d Ed.) p. 5990, § 13 (b); 14 R. C. L. p. 1155, § 335; 5 
foyee on Insurance, p. 5566, § 3355. In 7 Cooley’s Briefs on Insurance, supra, it 
is said in that regard: “Any acts by or conduct of the company which directly 
prevent the insured from complying with the conditions of his policy as to notice 
and proofs of loss or which induce him to believe that strict compliance will not 
be required will operate as a waiver of any default resulting from such acts or 
conduct.” 

It is said in 14 Ruling Case Law, page 1156, in that regard: “It is also held 
that a provision limiting the power of any officer, agent, or other representative of 
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the company, in the waiver of any provision or condition in the policy, does not 
supersede the law making the principal liable for the negligent, wrongful, or 
fraudulent act of its agent, or the law of equitable estoppel, and therefore that 
limitation may itself be waived by the company through its agent, acting within 
tle apparent scope of his authority.” 

[5] The necessity of first ascertaining the amount of loss and presenting the 
insurer with sworn ‘proof thereof as a prerequisite to the maintenance of this 
action was also waived by a denial of its liability by the company. The policy 
provides in that regard: “No suit or action on this policy for the recovery of any 
claim shall be sustained, until after full compliance by the insured with all of the 
foregoing requirements, nor unless begun -within fifteen months next after the 
commencement of the fire.” The fire occurred November 25, 1930. In reply to a 
letter from the plaintiffs inquiring about its failure to pay the claim, the insurance 
ompany wrote them on February 6, 1931, in part as follows: 

“As more than sixty days have elapsed since the fire occurred and no proofs 
of loss having been received by the company, it would appear that Peter Ruffino 
has forfeited any rights which he may have had under the policy on account of 
the fire which occurred on or about November 25th, 1930. 

“Very truly yours, 
“O. J. Rea, General Adjuster.” 

This suit was then commenced October 21, 1931. The proof of loss was not 
furnished, as previously stated, because the plaintiffs were led to believe by the 
statements and conduct of defendant’s agents that it was unnecessary to do so. 
The foregoing denial of liability by the insurer for a breach of contract due to 
its own fault constitutes a waiver of the same requirements of the policy as a 
prerequisite to the commencement of this action. 26 C. J. p. 406, § 522; Enfantino 
v. United States Fire Ins. Co., 116 Cal. App. 729, 3 P.(2d) 331; Bank of Ander- 

n v. Home Ins. Co. of New York, 14 Cal. App. 208, 219, 111 P. 507. The 
insurer may not predicate an absolute denial of liability upon failure of the 
insured to file sworn proof of loss, which failure is caused by conduct or declara- 
tions which amount to a waiver thereof by the insurer. 


[6-8] Finally it is contended that, since the adoption of a standard form oi 
lire insurance policy by the Legislature of California (St. 1909, p. 404, 2 Deering’s 
Gen. Laws of 1931, p. 1878, Act 3735), the instrument is binding on the parties 
ind must be construed as a statute and not as a contract, and that a breach of 
the terms thereof is not subject to waiver or equitable estoppel except as therein 
provided. In other words, it is urged that, since the adoption of the statutory 
standard form of fire insurance policy in California, which provides that n 
otiicer, agent, or other representative of an insurance company shall have power 
to waive auy of the provisions or conditions of a policy except by a writing 
indorsed thereon or added thereto, oral evidence of waiver or equitable estoppel 
is incompetent by means of which to excuse a breach of the terms need In 
Suppo rt of that contention, reputi ible authorities from other jurisdictions have been 
cited, with which we are not in accord. It would be an arduous and idle task to 
attempt to review these cases, since they are in direct conflict with numerous 
authorities from other states which do conform with our view of the law in that 
regard 


1 
| 
A 


It is true that the question as to whether the adoption of the standard statu- 
form of insurance has abrogated the status of the policy as a contract has 
noi been directly presented to the courts of California for determination. Never- 
ilicless, numerous cases have been decided im this state since the adoption of the 
standard form, which recognize the fact that the policy is still deemed to be a 
contract. 23 C. J., p. 1147, § 257; American Building Maintenance Co. v. Indemnity 
Ins. Co., 214 Cal. 608, 615, 7 P.(2d) 305: Boyer v. United States F. & G. Co, 
206 Cal. 273, 274 P. 57: Bassi v. Springfield Fire, etc., Ins. Co., 57 Cal. App. 707, 
712, 208 P. 154; Mauck v. N. W. Nat. Ins. Co., 102 Cal. App. 510, 283 P. 338; 
Wong v. Stuyvesant Ins. Co., 100 Cal. App. 109, 279 P. 1050: Kavanaugh \ 
Franklin Fire Ins. Co., 185 Cal. 307, 197 P. 99. 

Section 2586 of the Civil Code recognizes an insurance policy as a contract 
It provides: “The written instrument, in which a contract of insurance is set 
forth, is called a policy of insurance.” The fact thai a fire policy is a standard 


tory 
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form prescribed by statute does not alter its status as a contract. It must, never- 
theless, be construed by the rules usually applied to insurance companies exactly 
as they were applied prior to its adoption by the Legislature. 2 Cooley’s Briefs 
on Insurance (2d Ed.) p. 968; 1 Joyce on Insurance (2d Ed.) p. 546, § 206a; 
32 C. J. p. 1093, § 177; Gazzam v. German Union Fire Ins. Co., 155 N. C. 330, 
71S. E. 434, 437, Ann. Cas. 1912C, 362. 2 Cooley’s Briefs on Insurance, supra, 
sayy in that regard: “The fact that a fire policy is a standard form prescribed 
by statute does not alter its status as a contract, which must be construed by the 
rules of construction usually applied to insurance contracts.” 

This text is supported by numerous authorities from many jurisdictions. In 
i; Joyce on Insurance, supra, it is said: “Although a standard form of policy is 
prescribed by statute, nevertheless upon its acceptance by the parties it becomes a 
voluntary contract between them which derives its force and efficacy from their 
consent. It constitutes their contract, and must be construed by the same rules as 
similar contracts voluntarily entered into.” 

In 32 C. J., supra, it is said: “A policy in the standard form prescribed by 
statute is to be treated, not as a legislative enactment, but as a voluntary contract.” 

The case of Gazzam v. German Union Fire Insurance Company, supra, quotes 
with approval from Quinlan v. Providence Washington Insurance Company, 133 
N. Y. 365, 31 N. E. 31, 28 Am. St. Rep. 645, in that regard, as follows: “Now, 
as heretofore, it is competent for the parties to a contract of insurance, by agree- 
ment in writing or by parol, to modify the contract after the policy has been 
issued, or to waive conditions or forfeitures.” 

The Gazzam Case further quotes with approval from Vance on Insurance, 
at page 430 thereof, as follows: “While many of the unfair features of the earlier 
policies have been eliminated from the modern standard policy, the courts still 
apply to this instrument the same rule of construction as the considerations just 
mentioned led them to apply to the old forms.” 


In enacting the California standard form of fire insurance policy and making 
it a misdemeanor to execute a contract of insurance without compliance therewith, 
it was evidently the intention of the Legislature to protect the insured against 
highly technical and involved provisions which were inserted in lengthy and 
intricate policies by the skilled representatives of insurance corporations, which 
hecame traps for the unwary and frequently resulted in unjust forfeitures. It is 
said in that regard in the case of Heim v. American Alliance Ins. Co., 147 Minn. 
283, 180 N. W. 225, 226, 1022: “The statute is founded on public policy. It was 
enacted to do away with the evils arising from the insertion in policies of insur- 
ace of conditions ingeniously worded, which restricted the liability of the insurer 
and gave the insured less protection than he might naturally suppose he was 
getting under his contract.” 

Regarding the purpose of the Legislatures in adopting a statutory form of 
policy, the Gazzam Case, supra, quotes from Armstrong v. Western Manufacturers’ 
Mut. Ins. Co., 95 Mich. 139, 54 N. W. 637, as follows: “In construing this statute, 
we must consider the purpose which the Legislature had in view. * * * The 
object was to protect policy holders, and to provide a policy fair to the insured 
and the insurer, and avoid litigation. It was undoubtedly well known to the Legis- 
lature that policy holders do not usually examine and scrutinize their policies with 
tue same care that they do other contracts which they make, involving their 
ordinary business transactions. The statute imposes a penalty upon an insurance 
company for issuing such a policy. * * * [Not in accordance with the standard 
iorm.] The law, so construed [as a statute rather than a contract], instead of 
operating to protect the insured, would afford the surest means to oppress and 
detraud them, and thus defeat the very object the Legislature had in view.” 

We are therefore of the opinion the statutory form of fire insurance policy 
which was adopted by the Legislature of California is deemed to be a contract, 
and that it is to be construed by the rules of law applicable to insurance con- 
tracts in exactly the same manner that it was construed prior to the adoption of 
the standard form. It follows, in spite of the fact that the policy in the present 
case was the statutory form thereof, requiring sworn proof of loss, and a declara- 
tion of the origin of the fire to be furnished the company within sixty days of 
the date of the fire, and as a prerequisite to the commencement of an action on 
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the policy, those provisions may be waived by subsequent declarations or conduct 
vf the company or its authorized agents, and that the doctrine of equitable estoppel 
still applies to an alleged cancellation of the contract for breach thereof. Waiver 
and equitable estoppel affecting a standard form of insurance policy may be proved 
by oral evidence exactly as it was established prior to the adoption of the stand- 
ard form of policy. 

The judgment is affirmed. 

We concur: Pullen, P. J.; Plummer, J. 


RUFFINO et al. v. QUEEN INS. CO. OF AMERICA. Civ. 5046. 
District Court of Appeal, Third District, California. June 13, 1934. 
33 Pacific Reporter (2d) 883. 
INSURANCE. 


Insurer’s liability under fire policy is not waived by insured’s breach of pro- 
vision of standard form constituting prerequisite to maintenance of suit, where 
breach was caused by fault of insurer or its agents. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

Appeal from Superior Court, Stanislaus County; L. W. Fulkerth, Judge. 

Original opinion modified as stated. 

For original opinion, see 33 P.(2d) 26. 

Miller, Van Ness & Leo J. McEnerney, of San Francisco, for appellant. 

Griffin & Boone, of Modesto, for respondents. 

Per Curiam. 

The opinion in the above-entitled action as it appears in 33 P.(2d) 26, is 
modified as follows: 

Strike out the following language appearing on line 28, column 1, page 30: “By 
a denial of its liability by the company.” 

Also strike out the following language commencing on line 54, column 1, page 
30; “The foregoing denial of liability by the insurer for a breach of contract due 
to its own fault constitutes a waiver of the same requirements of the policy as a 
prerequisite to the commencement of this action.” And insert in lieu thereof: “The 
liability of the insurer is not waived by a breach of a provision of the standard 
form of policy on the part of the insured which is declared to be a prerequisite to 
the maintenance of a suit upon the contract, when that breach is caused by the 
fault of the insurance company or its agents.” 

Also strike out the following language commencing on line 44, column 2, of 
page 31: “By the rules of law applicable to insurance contracts in exactly the same 
manner that it was construed prior to the adoption of the standard form.” And 
insert in lieu thereof: “As such.” 

Also strike out the following language appearing on lines 5-8, column 1, of 
page 31, to wit: “By the rules usually applied to insurance companies exactly as 


they were applied prior to its adoption by the Legislature,” and insert in lieu 
thereof: “As such.” 


DUNNING et al. v. CONTINENTAL INS. CO., Inc. 
Court of Appeals of Kentucky. May 22, 1934. ~ 


71 Southwestern Reporter (2d) 995. 
2. INSURANCE. 

Additional evidence in second trial of action on fire insurance policy after 
reversal of judgment for insured held sufficient to take to jury question of occu- 
pancy of insured property. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. 

Verity of additional evidence of occupancy of insured property in second trial 
of action on fire policy after reversal of judgment for insured is for jury in deter- 
mining witnesses’ credibility and weight of their evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4. INSURANCE. 

Insured’s failure to furnish proof of loss within time specified in fire insurance 
policy works forfeiture of his claim thereunder. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 
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3, INSURANCE. . 

Insurance company may waive or estop itself by its conduct to assert insured’s 
noncompliance with provision in fire policy as to time for proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

§, INSURANCE. 

Insurer cannot escape liability on fire policy because of insured’s failure to 
furnish proof of loss within time or in manner required thereby, if its acts were 
such as to induce delay or lead reasonably prudent person similarly situated to 
believe that such requirements were waived. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

7, INSURANCE. 

Insureds, told by insurer’s soliciting agent when notified of fire that they need 
take no further steps, but that agent would write insurer and have adjuster sent, 
informed by adjuster that he denied liability on ground that insured property was 
unoccupied, but would submit matter to insurer, and delaying further action until 
period for making proof of loss had nearly expired when they saw adjuster, who 
again denied liability on same ground, satisfied policy conditions by submitting 
proof to insurer immediately after such last conference with adjuster. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Appeal from Circuit Court, Crittenden County. 

Action by Leslie Dunning and another against the Continental Insurance Com- 
pany, Incorporated. From a judgment of dismissal, plaintiffs appeal. 

Reversed and remanded. ; 

Vert C. Fraser, of Providence, for appellants. 

Clem S. Nunn, of Paducah, and Gordon, Laurent & Ogden and T. M. Galphin, 
Ir, all of Louisville, for appellee. 

Creat, Commissioner. 


This is the second appeal of this case, and the former opinion will be found 
in 249 Ky. 234, 60 S.W.(2d) 577, 579. A complete statement of the case will be 
found in that opinion. There is a provision in the fire insurance policy in contro- 
versy rendering it void and unenforceable if the insured property was unoccupied 
r uninhabited for ten consecutive days before the loss by fire. 

In reversing the judgment in favor of the insured on the former appeal, it was 
held that the evidence showed that the property was, at the time of the fire and for 
some ten days theretofore, uncccupied within the meaning of the provisions of the 
policy. On the second trial, the proof was the same as to the furniture that had 
been moved to the dwelling by the Dunnings and as to the furniture left there by 
the O’Neals when they moved away. It is also the same as to the live stock, 
poultry, etc., kept on the farm and the time spent there by Mrs. Dunning. In 
addition to the proof introduced on the first trial, it/was shown on the last trial 
that the Dunnings had grain and other feeds stored in the barn, and there is addi- 
tional proof bearing on the occupancy of the house. 


Mrs. Dunning testified that her husband requested her to get some one to stay 
with her, and that her nephew Shelby Henry, who had been working in a mine in 
Illinois but had lost his job, owed her some money and proposed to work for her 
and pay it; that she entered into an agreement with him whereby he was to come 
and live with her, help dig a basement, and assist her husband on the farm the 
following year; that, pursuant to this arrangement, her nephew came to the farm 
two or three weeks before the fire and stayed until the residence was destroyed; 
lor some reason they were not ready to begin the basement, and he did other work 
on the farm; that when she was there she would prepare his meals, but that in 
her absence he would prepare his own meals, and that he slept in the residence all 
the time after he came there except a night or two. Shelby Henry corroborated 
his aunt in every particular respecting the arrangement under which he came to 
tay with her, but stated that he was at the farm about four weeks before the fire 
ecurred; that he came there some time between the middle and last of September 
and that the fire occurred on the 23d of October; that he took his meals at the 
residence on the farm and slept there every night except two or three weeks which 
he spent at the home of his mother. When asked why she did not give this additional 
tvidence on the first trial, Mrs. Dunning testified that she was not asked about 
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it and thought that her evidence was sufficient on the question of occupancy, and 
Shelby Henry testified that he only testified to matters about which he was asked 
and that he was not asked about living in the Dunning home; that, after the judg. 
ment in the first trial was reversed, he realized the importance of this evidence. 

At the close of the evidence for plaintiffs the court sustained a motion for a 
peremptory instruction in favor of the defendant, and plaintiffs are here on 
appeal from the judgment dismissing their petition. 

It is argued by counsel for appellants that the evidence was sufficient to take 
the case to the jury and that the court erred in directing a verdict for appellee. 
On the other hand, it is argued by counsel for appellee (1) that the opinion on 
the former appeal is the law of the case, and, as therein held, this property was 
not occupied and had been vacant and unoccupied for more than the time speci- 
fied by the policy as shown by evidence on the first trial, and that the evidence 
on the second trial was not sufficiently different to lead to a different conclusion: 
(2) that, under the provisions of the policy, appellants by their failure to fur- 
uish proof of loss within sixty days forfeited all claim for any loss or damage 
to their property, and that appellee did not waive the filing of proof of loss nor 
is it estopped to rely upon appellant’s failure to make proof as provided in the 
policy. 

[1] Unquestionably the former opinion is the law of the case in all matter 
determined from the record on that appeal, but the evidence on the second trial 
with respect to the question of occupancy is materially different from the evidence 
on the first trial. 

In the recent case of Home Insurance Co. v. Steinberg, 253 Ky. 388, 69 
S.W.(2d) 690, 691, the company was seeking to avoid liability on the policy 
because of vacancy on the property in violation of a provision similar to the one 
under consideration here. In discussing the evidence bearing on the question of 
occupancy, the court said: “The burden was on appellant to show that the house 
Was vacant in the meaning of the insurance policy.” 

[2] However, without regard to that question, appellants seemed to have 
assumed the burden in this instance of showing that the property was occupied. 
In addition to evidence, the same as that on the former trial as to the use of the 
property by Mrs. Dunning and introduced for the purpose of showing occupancy, 
we have here additional proof tending to show that Shelby Henry, under an 
agreement with Mrs. Dunning, came to this place with the purpose and intent 
to make it his place of abode for an indefinite period, and that he had occupied 
it continuously from the latter part of September until it was destroyed by fire 
on the 23d of October except two or three nights when he was absent as a matter 
of pleasure or convenience. Obviously this additional evidence given on the last 
trial, standing uncontradicted, is sufficient to establish occupancy as that term is 
clearly defined in the former opinion in this case and in the numerous authorities 
therein cited, and is such as would avoid a forfeiture of appellants’ claim under 
the provisions of the policy prohibiting vacancy of the insured property. 

[3] Some question is made concerning the verity of this additional evidence 
because of the peculiar circumstances under which it was offered. While it 1s 
rather unusual for evidence of this character bearing on a vital issue to be over- 
looked, whatever significance may be attached to the fact that it was not intro- 
duced until after the judgment was reversed because of the failure to show 
occupancy is, after all, a matter that addresses itself to a jury in determiming 
the credibility of the witnesses and the weight to be given their evidence. 

In the former opinion it was said: “ ‘Vacant,’ ‘unoccupied,’ or ‘uninhabited’ 
is a question of law for the court, but whether at the time of the destruction ol 
a building by fire it is ‘vacant,’ ‘unoccupied,’ or ‘uninhabited’ is one of fact for 
the determination of a jury.” ; 

Our conclusion is that the evidence was sufficient to take the case to the jury 
on the question of occupancy regardless of whether the burden to establish that 
fact was upon appellant. 

The policy, in effect, provided that the insured shall furnish proof of loss 
within sixty days from the date of the loss and that any claim for loss or dam- 
age shall be forfeited by failure to furnish proof within the date specified 
therein. The evidence shows conclusively that within a day or so after the fire 
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Mrs. Dunning called up Ernest Vaughn, the soliciting agent for appellee at 
Dixon, and notified him of the fire and asked him what steps she should take. 
He requested her to ascertain the extent of the loss and report back to him, 
which she did. He told her that he would report the matter to the insurance 
ompany and that an adjuster would be sent and that he would take care of it. 
He did report the loss to the company, and in about three weeks an adjuster, 
companied by Mr. Vaughn, went to the premises and made an investigation. 
\ccording to the evidence of Mrs. Dunning, the adjuster told her he could not 
weke a settlement with her because, according to his investigation, the house was 
woccupied at the time it burned, but that he would submit it to the company 
and let her know. Shelby Henry testified that the adjuster said that, from his 
investigation and information he obtained, he could not pay the policy because 
the property was not occupied. Mrs. Dunning further testified that she did not 
see the adjuster again until a month or two after the fire, when she and her 
husband went to his office at Madisonville, where he again told her the house was 
uot occupied and he would have to turn it in to the company that way. 


On December 22d, appellants made or caused to be made out a statement of 
loss which was signed and sworn to by them before a notary public, but, accord- 
ing to the postmark on the envelope in which the notice was sent to the company, 
i; was not mailed until December 23d and did not reach Chicago where the home 
ofice of the company is located until two days thereafter and which was more - 
than sixty days after the loss occurred. 

(4, 5] A provision in an insurance contract that failure to furnish proof of 
loss within a period specified therein will avoid the policy has been upheld by 
this court, and failure of the insured to make such proof within the time specified 
will work a forfeiture of claim under the policy. Home Insurance Co. of New 
York vy. Johnson, 226 Ky. 594, 11 S.W.(2d) 415. However, such a provision in a 
policy may be waived by the company, or its acts and conduct may be such as 
will estop it to assert such a defense in avoidance of liability. There are a 
number of cases in this jurisdiction holding that a mere soliciting agent is not 
authorized to waive requirements of a policy concerning the proof of loss, but it 
has also been held that, where a local agent of the company was the only person 
representing the company with whom the insured came in contact and no limita- 
tion of his authority had been communicated to the insured, he had a right to 
rely upon the agent’s statements. Continental Insurance Co. v. Turner, 222 Ky. 
608, 1 S.W.(2d) 1063. See, also, Insurance Co. of North America v. Sumner, 234 
Ky. 340, 28 S.W.(2d) 14, 17. 

[6] Appellee cannot escape liability on the ground that appellants failed to 
make proof of loss within the time or in the manner provided in the policy, if 
its acts and conduct were such as would induce delay in making proof or would 
lead a reasonably prudent person, similarly situated, to believe that the require- 
ments of the policy respecting proof had been waived. National Fire Insurance 
Co. v. United States Building & Loan Association’s Assignee, 54 S. W. 714, 21 
Ky. Law Rep. 1207; Insurance Co. of North America v. Sumner, supra; Kenton 
Insurance Co. v. Wigginton, 89 Ky. 330, 12 S. W. 668, 11 Ky. Law Rep. 539, 7 
L. R.A.. Sb. 

[7] Wholly apart from any question as to whether Vaughn was merely a 
soliciting agent or whether any notice of limitation upon his authority had been 
given to appellants, the evidence clearly establishes that, when Mrs. Dunning 
notified him of the fire, he told her in effect that it would be unnecessary for her 
to take any further steps; that he would write the company and have an adjuster 
sent and the matter looked after. He did notify the company, and, acting on that 
notice, it sent its adjuster, and such action would indicate that it, at least tacitly, 
ratified the authority assumed by the local agent. Not only so, but when the 
adjuster came he virtually and in fact denied all liability on the ground that the 
property was unoccupied, but he stated that he would submit the matter to the 
company and let her hear from him. He made no denial of liability on the ground 
that proof of loss had not been made as required by the policy, nor did he even 
intimate to her that such proof was expected or would be required. Such acts and 
conduct would naturally induce delay or lead an ordinarily prudent person to 
helieve that the requirement of the policy respecting proof was waived by the 
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company. Appellants did delay further action until the period for making proof 
had nearly expired, when, having heard nothing from the adjuster, they went to 
Madisonville to see him, and he virtually, if not in fact, again denied liability on 
the ground that the property was not occupied and again told them he would 
submit the matter to the company. Immediately after this conference with the 
adjuster, appellant made proof of loss and forwarded it to the company. 

In the case of Insurance Company of North America v. Sumner, supra, the 
company was relying on a provision in the policy similar to the one under 
consideration here. The evidence in that case relied on to show waiver or 
estoppel was not as clear and convincing as it is here. After summing up the 
evidence, it was said: “It is clear that the conduct of the agent in this case 
estopped the defendant from relying upon the failure to furnish the proof of 
loss within sixty days after the fire. Since a proof of loss was furnished 
within a few days after Mrs. Sumner was advised that it would be required, the 
conditions of the contract were satisfied.” 

In this case appellant received no notice from the company or its agents that 
proof of loss would be required. The proof submitted by them to the company 
immediately after the last conference with its adjuster certainly satisfied all the 
conditions of the policy. 

In the case of AStna Insurance Co. v. Weekley, 232 Ky. 548, 24 S.W.(2d) 292, 
293, it was said: “It is the wumniversally declared rule that what facts are 
necessary to create a waiver is a question of law; but, whether such facts were 
or not true, if denied, is a question to be determined by the jury under proper 
instructions.” 

For the reasons indicated, the judgment is reversed, and the cause remanded 
for proceedings consistent with this opinion. 


LA FAYETTE FIRE INS. CO. OF NEW ORLEANS v. MULLINS et al. 
Court of Appeals of Kentucky. May 22, 1934. 
71 Southwestern Reporter (2d) 1012. 
INSURANCE. 

Insurance which, by agreement with co-insurer and insured, fixed percent- 
age of depreciation in value of property insured from date of policy to date of 
total fire loss, eld entitled under “Valued Policy” statute to deduct its pro rata 
share of depreciation from face value of its policy in paying loss (Ky. St. § 762a- 
22). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from Circuit Court, Kenton County, Common Law and Equity Di- 
vision. 

Suit by D. D. Mullins and another against the La Fayette Fire Insurance 
Company of New Orleans. Judgment in favor of plaintiffs, and defendant files 
a motion for an appeal. 

Appeal granted. Judgment reversed, and cause remanded, with directions 

Horace W. Root, of Newport, for appellant. 

Emile Rivard, of Covington, for appellees. 

Cray, Justice. 

On March 26, 1928, the La Fayette Fire Insurance Company of New Orleans 
issued to D. D. Mullins and Sadie Mullins a policy insuring their house against 
loss by fire in the sum of $1,000. In August, 1931, the property was totally 
destroyed by fire. Relying on these facts, and the further fact that they had 
been paid $800 on account of the loss, the insured brought this suit to recover 
$200, the balance due on the policy. In defense the company pleaded the follow- 
ing facts: On July 26, 1927, the London & Provincial Marine & Fire Insurance 
Company of London, England, issued a $4,000 policy on the same property 
After the fire the insured and insurers agreed that between the issuance of the 
policies and the fire there was a depreciation of $998, thus making a total 
loss of $4,000 for which $3,200 was apportioned to the London & Provincial Ma- 
rine & Fire Insurance Company and $800 to the defendant. Thereafter the de- 
fendant paid the $800, which was accepted by the insured in full settlement of 
all claims and demands under the policy. A demurrer was sustained to the 
answer, and the defendant having declined to plead further, judgment was 
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rendered in favor of the insured for $200 with interest and costs. The case is 
before us on motion for an appeal. 

The same policies were involved, and the precise question now presented was 
before us, in the case of London & Provincial Marine & Fire Insurance Com- 
pany v. Mullins, 253 Ky. 411, 69 S. W. (2d) 735. After extended discussion we held 
that, where the percentage of depreciation in the value of the property insured 
from the date of the policy to the date of total loss by fire was fixed by agree- 
ment between the insured and the insurer and co-insurer, the insurer in paying 
the loss was entitled under “Valued Policy” statute, Kentucky Statutes, § 762a-22, to 
deduct its pro rata share of the depreciation from the face value of the policy. 
It follows that the answer presented a defense, and that the demurrer thereto 
was improperly sustained. 

Wherefore, the appeal is granted, and the judgment is reversed and cause 
remanded, with directions to overrule the demurrer to the answer, and for other 
proceedings not inconsistent with this opinion. 


H. D. FOOTE LUMBER CO., INC., et al. v. SVEA FIRE & LIFE INS. CO,, 

AND SEVEN OTHER CASES. 

No. 32080. 
Supreme Court of Louisiana. 
April 23, 1934. 
Rehearing Denied May 21, 1934. 
155 Southern Reporter 22. 

1. INSURANCE. 

Clauses of fire policies on lumber yard and mill providing for coverage of lum- 
ber while in yards, sheds, or cars situated on premises of insured held not incon- 
sistent with clear space clauses providing for maintenance of clear space of 100 
feet between property described and mill, and excepting lumber while in clear 
space from coverage, and hence lumber within clear space was not covered. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

2, INSURANCE. 

Knowledge of insurers’ agent that insured loaded cars and stacked lumber 
within radius of 100 feet of mill, which area constituted clear space designated by 
fire policies, did not estop insurers from disclaiming liability where clause express- 
ly permitted such action. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

Estoppel through knowledge of agent operates in favor of insured only to re- 
lieve against consequences of violation of policy terms and not to extend coverage. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Levin L. Hooe, 
Judge. 

Separate suits by the H. D. Foote Lumber Company, Inc., and another against 
the Svea Fire & Life Insurance Company, against the Fire Association of Phila- 
delphia, against the New York Underwriters Insurance Company, against the West- 
chester Fire Insurance Company, against the Home Insurance Company of New 
York, against the National Fire Insurance Company, against the Guaranty Fire In- 
surance Company, and against the Yorkshire Insurance Company, Limited, consoli- 
dated and tried together. From judgments of dismissal in each suit, plaintiffs ap- 
peal. 

Affirmed. 

LeDoux R. Provosty, of Alexandria, for appellants. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellees. 

3RUNOT, Justice. 

The plaintiff H. D. Foote Lumber Company, Inc., owns and operates a 
lumber yeard and planing mill on Hamilton street in the city of Alexandria. 
The plaintiff carried $32,500 fire insurance coverage on its lumber in policies 
written by the eight defendants for the following amounts: 

Svea Fire & Life Insurance Company 
Fire Association of Philadelphia 
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New York Underwriters Insurance Company 
Westchester Fire Insurance Company 
Home Insurance Company 

National Fire Insurance Company 

Guaranty Fire Insurance Company 

The Yorkshire Insurance Company, Ltd. 


The Guaranty Bank & Trust Company is a beneficiary under the loss payable 
clause in each of said policies and is, therefore, a nominal party plaintiff in the 
suits. 

A fire destroyed the plaintiff’s planing mill and 84,000 feet of lumber. The 
selling price of the said lumber at the time it was- destroyed was $2,586.36. The 
plaintiff filed a separate suit against each one of the defendants. In all of the 
suits, except the suits against the Fire Association of Philadelphia, the Home 
Insurance Company, and the Yorkshire Insurance Company, Limited, it prayed 
for judgment against the defendant for the full amount of the loss and for the 
statutory penalty thereon, together with attorney’s fee and costs, or, in the alter- 
native, for the defendant’s proportionate share of the loss, penalty, attorney's 
fee, and costs. In its suits against the Fire Association of Philadelphia, the 
Home Insurance Company, and the Yorkshire Insurance Company, Limited, the 
plaintiff, in each case, prayed for the full amount of the policy, but, in all other 
respects the prayer in the eight suits is similar. 

The suits were consolidated and tried together and in each case a judgment 
was rendered in favor of the defendants, rejecting the plaintiff’s demands and 
dismising the suit at its cost. 

Both plaintiffs appealed from the judgments. 

The appeal presents two questions. 

First, Do the policies sued on cover lumber within 100 feet of the planing 
mill, whether in the mill sheds, on platforms, on cars, or elsewhere within that 
limit? 

Second, Are defendants estopped from denying liability because their agent 
knew that the H. D. Foote Lumber Company loaded its lumber and temporarily 
placed lumber for immediate manufacture within 100 feet of its mill? 

[1] The first question calls for an interpretation of the coverage and clear 
space clauses of the policies. The coverage clause reads as follows: 

“On lumber and all other products of timber, rough or dressed, manufactured 
or in the process of manufacture, while on yards and/or sheds and in and/or 
on cars on side tracks adjacent thereto, their own or others, whether held by them 
in trust or on commission, or sold, but not removed or for which they may be 
legally liable, all while situated on the premises owned, leased and/or occupied 
by the assured on Hamilton Street.” 

The clear space clause, which the plaintiffs contend is irreconcilably in 
conflict with the coverage clause, or is at least ambiguous, and that the ambiguity 
should be interpreted in favor of the insured, reads as follows: 

“In consideration of the reduced rates and premium at which this policy 
is written, it is warranted by the assured that a continuous unbroken clear 
space of 100 feet shall be maintained at all times between the property herein 
described and any idle, and/or operating saw mill, planing mill, and/or other 
wood working and/or manufacturing building or establishment and/or dry kiln 
and/or slab pit, and/or refuse burner whether such saw mill, planing mill, 
buildings, establishments, dry kilns, slab pits or refuse burners are unused, idle 
or operating, and that said intervening clear space shall not be used for handling 
or piling of lumber or lumber products therein or thereon for any purpose 
(tramways upon which lumber is not piled) alone excepted. 

“This shall not be construed to prohibit loading or unloading within, or the 
transportation of lumber or timber products, across such clear space. 

“This policy, however, shall not apply to or cover such timber, lumber or 
products thereof while being so transported or while in or on said clear space. 

“The above warranted clear space establishes the Yard Limits. 

“If at any time any of these warranties or agreements are in any way 


breached, all insurance by this policy shall then and there immediately cease and 
the policy be null and void.” 


a i a a a a a a oe 
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We think the coverage clause in the policies is descriptive of the property 
insured, and that, under the clear space clause, all lumber, etc., that is within the 
yard limits fixed by that clause, and tramways upon which lumber is not piled, 
whether within the 100-foot clear space or not, are covered by the policies. 

If we are correct, the quoted clauses are not inconsistent, and the principal 
contention of the plaintiff necessarily falls. 

[2] The record discloses that the planing mill machinery and equipment, and 
lumber while contained in the mill, were insured separately and apart from the 
lumber within the yard limits, and at a prohibitive rate for insurance on lumber, 
the rate being $10.35 per hundred dollars of insurance. It does not appear that 
any lumber within the yard limits fixed by the clear space clause was destroyed 
or damaged by the fire, and, being of the opinion that the policies sued on do not 
cover lumber in the mill sheds, or on its adjacent platforms, or elsewhere within 
100 feet of the planing mill, we see no error in the judgments appealed from, 
unless defendants are estopped from denying liability because their agent knew 
that the plaintiff lumber company loaded cars and stacked lumber within the 
100-foot clear space between the mill and the yard limits. Each of the policies 
sued upon contain the following clause: 

“This shall not be construed to prohibit loading or unloading within, or the 
transportation of lumber or timber products across such clear space. 

“This policy, however, shall not apply to or cover such timber, lumber or 
products thereof while being so transported or while in or on said clear space.” 

In view of these clauses, the knowledge of the agent as to the handling and 
disposition of property not covered by the policies is of no consequence. 

[3] It is a well-recognized rule that in cases of this kind estoppel can only 
be decreed where there is a violation of the terms of the policy by the insured 
of which the insurer had knowledge, direct or through its authorized agent. 
Here there was no violation of the terms of the policies, for we have found that 
lumber outside of the yard limits fixed in the policies was not covered by them. 

For the foregoing reasons the judgments appealed from are affirmed at 
appellants’ cost. 

St. Paul, J., absent. 


MUTUAL FIRE INS. CO. OF HARFORD COUNTY et al v. DILWORTH et al. 
No. 40. 
Court of Appeals of Maryland. 
June 13, 1934. 
173 Atlantic Reporter 22. 


INSURANCE. 

_ Under fire policy containing mortgagee clause providing that no act or neglect 
of mortgagor should invalidate interest of mortgagee, and that insurer should be 
subrogated to rights of mortgagee on payment of loss, insurer which paid mort- 
gage indebtedness to first mortgagee after part of property was destroyed by fire 
held subrogated to rights of first mortgagee as against mortgagor, but not as against 
second mortgagees whose mortgage then became first lien. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 
is \ppeal from Circuit Court, Baltimore County, in Equity; Frank I. Duncan, 
udge. 

Proceeding between the Mutual Fire Insurance Company of Harford County 
and others and Jesse G. Dilworth and another. From an adverse decree, the insur- 
ance company and others appeal. 

Affirmed. 
. or before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, and 
arke, JJ. 

_ Douglass D. Storey, of Harrisburg, Pa. (Elmer R. Haile, of Towson, on the 
brief), for appellants. 

_ J. Fletcher H. Gorsuch, Jr., of Towson, and Daniel S. Sullivan, of Baltimore, 
tor appellees. 

Dicces, Judge. 
The appellees in this case, Jesse G. Dilworth and Eliza C. Dilworth, are the 
holders of a second mortgage in the amount of $4,500 on a farm belonging to John 
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R. Seymour located in Baltimore county, Md. This mortgage was dated October 
1, 1924, and duly recorded among the land records of said county. At the time of 
the execution of the mortgage, there existed a prior or first lien upon the property 
mortgaged, a mortgage in the sum of $7,500 originally given to George Klausmeier 
and Annie Mary Klausmeier, his wife, dated April 12, 1924, and also duly recorded 
among the aforesaid land records. On November 17, 1931, Annie Mary Klausmeier, 
the wife, died, and George Klausmeier, as the survivor, became the sole owner of 
this mortgage. The mortgaged property was improved by a dwelling house, tenant 
house, barn, and other outbuildings. 

On October 1, 1931, the appellant, the Mutual Fire Insurance Company in Har- 
ford County, hereinafter referred to as the insurance company, issued its policy of 
fire insurance to Seymour, the owner, in the total amount of $12,400, apportioned 
according to the schedule contained in the policy as follows: $6,000 on two-story 
frame dwelling, $3,000 on shingle-roof frame barn, $1,500 on metal-roof frame ten- 
ant dwelling, $1,500 on composition and metal roof frame wagon shed, garage, and 
chicken house, and $400 on slate roof frame granary. There was attached to and 
forming a part of the insurance policy the New York standard mortgagee clause 
with full contribution. This clause is as follows: “Loss or damage, if any, under 
this policy, shall be payable to George and Annie Klausmeier, first, and Jesse G. and 
Eliza C. Dilworth, second mortgagee, as interest may appear, and this insurance, 
as to the interest of the mortgagee only therein, shall not be invalidated by any 
act or neglect of the mortgagor or owner of the within described property, nor by 
any foreclosure or other proceedings or notice of sale relating to the property, nor 
by any change in the title or ownership of the property, nor by the occupation of 
the premises, for purposes more hazardous than are permitted by this policy; pro- 
vided, that in case the mortgagor or owner shall neglect to pay any premium due 
under this policy, the mortgagee shall on demand pay the same. * * * Whenever 
this company shall pay the mortgagee any sum for loss or damage under this policy 
and shall claim that, as to the mortgagor or owner, no liability therefor existed, this 
company shall to the extent of such payment be thereupon legally subrogated to all 
the rights of the party to whom such payment shall be made, under all securities 
held as collateral to the mortgage debt, or may at its option, pay to the mortgagee 
the whole principal due or to grow due on the mortgage with interest and shall 
thereupon receive a full assignment and transfer of the mortgage and of all such 
other securities; but no such subrogation shall impair the right of the mortgagee 
to recover the full amount of their claim.” 

The term of this policy was five years from its date; and the premium was 
paid, amounting to $57.75. 

On February 25, 1932, the house, insured for $6,000, was totally destroyed by 
fire, and on February 27th the barn, insured for $3,000, and granary, insured for 
$400, were also totally destroyed by fire. Due proofs of loss were furnished the 
insurance company, as required by the contract. There was also a provision in 
the policy that in case the parties were unable to agree as to the actual value of 
the huildings destroyed, the amount should be ascertained and fixed by arbitration. 
Being unable to agree, that procedure was resorted to, and the value of the prop- 
erty destroyed was fixed by the arbitrators to be an amount which, after deducting 
the sum of $7,011.50 paid to the first mortgagee, and after further deducting all 
allowances to which the insurance company was entitled under the policy, allowed 
as the net sum due to the second mortgagees the amount of $800.67. 

The insurance company claimed nonliahility as to the mortgagor or owner, and, 
after paying to the first mortgagee the amount then due on that mortgage, claimed 
subrogation thereto, and on July 21. 1932, received from the first mortgagee an 
assignment of the first mortgage. The insurance company then tendered to the 
second mortgagees the sum of $800.67 in full settlement of all liabilities to them 
under the policy. The second mortgagees refused to accept the tender, and claimed 
that the subrogation and assignment of the first mortgage to the insurance company 
did not result in the insurance company holding the first mortgage as a pior lien 
to the second mortgage. In other words, the contention of the appellees is that 
the insurance company was subrogated to the rights of the first mortgagee as 
against the owner of the property, but that its claim under the subrogation was 
second or inferior to the second mortgage, which, in so far as the respective rights 
of the insurance company and the second mortgagee, became in effect a first mort- 
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gage upon the property. The lower court accepted this view, and adjudged, order- 
ed, and decreed that the mortgage in these proceedings mentioned, dated October 
1, 1924, from John R. Seymour and wife to the appellees, “shall be and is hereby 
declared to be a lien on the property in these proceedings mentioned and in said 
mortgage described superior and prior to the lien of the mortgage dated April 12, 
1924,” and assigned by George Klausmeier to the insurance company. The appeal 
is from that decree. 

\ proper decision as to the priority as liens upon the property depends upon 
the construction of the insurance policy, and particularly upon the mortgagee clause. 
At the time of the issuance of the policy and the attachment of the mortgagee 
clause, both mortgages were in full force; the one held by Klausmeier and wife 
being the first mortgage, and the one held by the appellees being the second mort- 
gage. The mortgagee clause specifically provides that loss or damage, if any, 
under this policy shall be payable to George and Annie Klausmeier, first, and Jes- 
se G. and Eliza C. Dilworth, second mortgagee, as interest may appear, thereby 
making those holding both the first and second mortgages beneficiaries under the 
policy; and then further provides: “This insurance, as to the interest of the mort- 
gagee only therein, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the within described property.” This clause in terms provided that 
acts or neglect by the owner or mortgagor of the property, which under its terms 
would invalidate the insurance as to him and preclude him from any recovery, 
should not have that effect as against the claim of the mortgagees. It placed the 
mortgagees in a much more advantageous position, in case of loss by fire, than the 
owner or mortgagor would be. The word “mortgagee” (singular) is used through- 
out the clause, but there can be no doubt that the provisions of the clause did apply 
and were intended to apply to all the mortgagees. This intention is clearly shown 
by naming four persons as mortgagees; and it is apparent that the singular term 
“mortgagee” was used because the form was printed in the singular, and through 
inadvertence or neglect it was not corrected to the plural. Neither do we find any 
contention by the parties that the construction here placed upon it was not in accord- 
ance with the manifest intent of the parties. The mortgagee clause further pro- 
vides: “Whenever this company shall pay the mortgagee any sum for loss or dam- 
age under this policy and shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall to the extent of such payment be thereupon 
legally subrogated to all the rights of the party to whom such payment shall be 
made, under all securities held as collateral to the mortgage debt, or may at its 
option, pay to the mortgagee the whole principal due or to grow due on the mort- 
gage with interest and shall thereupon receive a full assignment and transfer of 
the mortgage and of all such other securities; but no such subrogation shall impair 
the right of the mortgagee to recover the full amount of their claim.” 


There is no decision by this court wherein the facts are the same as those 
disclosed by this record; nor does it appear, as a result of the labor of counsel, 
or of our independent investigation, that there are any reported cases decisive of 
the question here raised, with the exception of the case of Perretta v. St. Paul 
Fire & Marine Ins. Co., 106 Mise. 91, 174 N. Y. S. 131. In this case there was 
an opinion rendered in the lower court, which was affirmed by the Supreme Court, 
Appellate Division, without a written opinion, in 188 App. Div. 983, 177 N. Y. S. 
923. There is also a statement in 26 C. J. 463, § 626, wherein it is said: “Under 
some policies the insurer’s paying the loss and taking an assignment of the first 
mortgage makes such mortgage inferior to a second mortgage.” The author of 
that statement relies upon the Perretta Case as authority. There are, however, de- 
cisions of this court fixing and setting forth general principles which are in a 
measure applicable to the facts here; among which are Frontier Mortgage Cor- 
poration v. Heft, 146 Md. 1, 125 A. 772; and Grangers’ Mutual Fire Ins. Co. v. Far- 
mers’ Nat. Bank, 164 Md. 441, 165 A. 185, and cases there cited. With this appar- 
ent dearth of authority, we will endeavor to construe the terms of the contract 
in accordance with what was the apparent intent of the parties, and in accordance 
with what we conceive to be the equities of the case. After doing so, we find our 
conclusion to be in accord with that reached by the learned chancellor, and the de- 
cree will be affirmed. 


There would seem to be two provisions contained in the mortgage clause 
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which prohibit the result contended for by the appellant. The first of these 
is that no act or neg:ect of the mortgagor or owner shall invalidate the ineeonns 
of Jesse G. and Eliza C. Dilworth, second mortgagees, as their interest may 
appear. This language is unambiguous; and if the claim for preference of lien 
made by the insurance company as to the first mortgage is well founded, it must 
be because of an act of the mortgagor-owner which invalidated the policy as 
to him, and which permitted the insurance company to validly claim nonliability 
as to the mortgegor and owner. By the terms of the clause under consideration 
the insurance company only becomes entitled to be subrogated and to have an 
assignment of the first mortgage, upon its payment, if and when the owner 
is guilty of some act or neglect which entitles the insurance company to claim 
nonliability as to him. It follows that this act or neglect is the basis for the 
insurance company’s claim to a preference over the appellees, the allowance of 
which would be in the teeth of the provision of the clause which provides that 
no act or neglect of the mortgagor or owner shall invalidate the interest of 
the appellees; they being mortgagees. Again, the subrogation clause, after pro- 
viding the facts and circumstances under which subrogation may be claimed, 
provides that no such subrogation shall impair the right of the mortgagee to 
recover the full amount of their claim. The second mortgagees were as certainly 
protected under the terms of the policy as the first mortgagee; and the policy 
issued by the insurance company afforded that protection. 

The record discloses that the two mortgages aggregated $12,000 and were 
both placed upon the property at a time when the buildings had not been de- 
stroyed. The insurance, to the value of the buildings, plus the value of the land 
covered by the mortgages, was sufficient to pay both in full; whereas if the 
insurance be allowed to be used in full settlement of the claim of the first mort- 
vagee, and the insurance company be given priority by reason of the subroga- 
tion, it would result in the requirement that the property, without the buildings, 
should bring a sufficient amount to settle both mortgages, less $800, or else the 
right of the second mortgagees would certainly be impaired. This would mean 
that the property would have to sell for $10,700, plus interest on both mortgages 
and costs of foreclosure; and this sum would have to be obtained from the sale 
of property which, according to the uncontradicted and only evidence in the 
record on that point, is liberally appraised as being worth $5,350. It is there- 
fore undoubtedly true that the subrogation to the rights of the first mortgagee 
by the insurance company would result in the impairment of the right of the 
second mortgagees to recover the full amount of their claim, which result the 
insurance company has in terms contracted against. 

The logical, true, and equitable construction of the terms of this contract 
is that the insurance company, upon the payment to the first mortgagee, is sub- 
rogated to the rights of the first mortgagee, as against the mortgagor or owner, 
but not as against the second mortgagees. Any other construction, in our 
opinion, would not be equitable, resulting as it would in no loss whatever to the 
insurance company, and impairment, if not a total destruction, of the value of 
the second mortgage, which, as heretofore several times stated, the insurance 
company contracted shou!ld not be invalidated or impaired by any act of the 
mortgagor or owner, or any subrogation or assignment by the first mortgagee 
to it. 

Our conclusion is in accord with the result and reasoning in the New York 
case of Perretta v. Insurance Co., supra; and while it is true that the decision 
in that case was not by a court of final resort, it is the only decision to which 
our attention has been called wherein the precise question has been passed upon. 

Decree affirmed, with costs to the appellees. 


BARICH v. PENNSYLVANIA FIRE INS. CO. No. 29925. 
Supreme Court of Minnesota. May 25, 1934. 
255 Northwestern Reporter 80. 
1. INSURANCE. 


Insurer, defending action on fire policy on ground of incendiarism by 
isured, had burden of proving insured was guilty of arson. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. INSURANCE. 


Where action on fire policy was defended on ground of incendiarism by 
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insured, evidence /ield insufficient to take case to jury on question as to whether fire 
was set by insured or with his connivance (Mason’s Minn. St. 1927, § 4932). 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Syllabus by the Court. 

In an action for fire insurance, the defense being incendiarism by the insured, 
a verdict for plaintiff was properly directed where evidence for defendant, who 
had the burden of proof, did not support a reasonable inference that the fire was 
set by the insured or with his connivance. 

Appeal from District Court, Ramsey County; James C. Michael, Judge. 

Action by John Barich against the Pennsylvania Fire Insurance Company. 
From an order denying its motion for a new trial, defendant appeals. 

Affirmed. 


Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, for appel- 
lant. 


Samuel Lipschultz and Carl W. Cummins, both of St. Paul, for respondent. 

SToNnE, Justice. 

Action on a fire insurance policy wherein, after verdict for plaintiff, defendant 
appeals from the order denying its motion for a new trial. 

The policy covered a dwelilng house, in the outskirts of St. Paul, owned by 
plaintiff. The building was destroyed by fire about 3 o’clock a. m. August 27, 1932. 
The insurance coverage was $6,000 on the building and $1,000 on the contents. 
There was an adjustment under a nonwaiver agreement whereby the sound vaiue 
of both dwelling and contents were fixed and the damage to the dwelling settled 
at $5,410.02 and that to the contents at a sum in excess of $1,000. A verdict was 
directed for plaintiff for the damages so liquidated, with interest. The propriety 
of that peremptory instruction for plaintiff is now challenged. 

{1, 2] That the fire was of incendiary origin is established. But the burden 
of proving that plaintiff was guilty of the arson was upon defendant. We agree 
with the learned trial judge that the evidence, wholly circumstantial, was insuff- 
cient to sustain that burden as a matter of law. The agreement between plaintiff 
and defendant fixing both sound value of and damage to the insured property 
was just as binding as it would have been in the form of a stipulation in the 
case. It bars any claim of overinsurance. The value of the dwelling was fixed 
at $7,500 and that of the contents at $2,500, a total of $10,000. So, plaintiff 
stood to lose at least $3,000 by his own act if it be assumed momentarily that 
he was the incendiary, It may be that the agreement fixing sound value and 
damage was ill-advised on the part of the adjuster for defendant, but it stands 
and is binding upon defendant nevertheless. 


Without so deciding, we assume that a fact issue was made by evidence as to 
whether one or more members of defendant’s family were guilty, or at least had 
guilty knowledge of the cause of the fire. Even so, there is no evidence to 
connect plaintiff with the arson. That conclusion, essential to the success of 
defendant, is at best left in the realm of speculation. To illustrate the fatal 
weakness of defendant’s case, reference may be made to testimony that the 
radiator of an automobile on the premises was found warm at the time of the 
fire. That does not tend to show plaintiff’s guilt because there is absence of 
evidence that the machine had recently been in use by plaintiff or any one 
under his direction or with his connivance. 


For defendant there is mistaken reliance upon the statement from Burud v. 
Great Northern Ry. Co., 62 Minn. 243, 64 N. W. 562, 563, that: “The fact that 
there is no conflict in the testimony does not make the case one for the court 
instead of the jury, if the evidence is for any cause inconclusive ‘in its nature,— 
as, for example, where different conclusions may be reasonably drawn from it, or 
where its credibility is doubtful.” The plaintiff there had proved that the fire 
which destroyed his property was set by a locomotive of defendant. In addition, 
he had the benefit of the statutory presumption (Miason’s Minn. St. 1927, § 4932) 
that the fire was negligently set. So he had the benefit of a rather strong prima 
facie case. The language above quoted was in explanation of the holding that 
Plaintiff's evidence was insufficient to overcome it so as to require a peremptory 
instruction for defendant. Here the set-up is just the opposite. Defendant did 
not make a prima facie case. Instead of having the aid of any presumption, its 
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claim was opposed by the presumption of defendant’s innocence. So in order to 
get to the jury, defendant had to do more than show some circumstances consistent 
with its claim that plaintiff was the incendiary. Mitton v. Cargill Elevator Co, 
124 Minn. 65, 144 N. W. 434. It had to show not only that the fire was set but 
that plaintiff was intentionally responsible for its setting. As matter of law, its 
defense was not sustained unless plaintiff’s complicity was indicated by the evidence 
to such an extent as to support a reasonable inference of his guilt. Failing 
in that as it did, the evidence was not inconclusive, but, on the contrary, conclusive 
against defendaut for the simple reason that upon it was the burden of proof, 
Circumstances which merely create suspicion, but do not justify affirmative and 
reasonable deduction, are not enough to sustain decision against the negative. 
Order affirmed. 


Devaney, C. J., absent in attendance upon pardon board, took no part. 


CITY OF NEW YORK INS. CO. et al. v. GREENWOOD INTERNA- 
TIONAL CO. No. 31305. 
Supreme Court of Mississippi, Division B. June 11, 1934. 
155 Southern Reporter 346. 
l. INSURANCE. 


Purpose of statute forbidding special inducements in making of insurance 
contracts was to subserve a public policy intended to promote solvency of insur- 
ance companies; to give equal opportunity in cost of insurance to those engaged 
in business; and to assure equality of opportunity and privilege to all local 
insurance agents (Code 1930, § 5319). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by the Greenwood International Company against the City of New 
York Insurance Company and others. From a judgment in favor of plaintiff, 
defendants appeal. 

Reversed and rendered. 

Ward Allen, of Greenwood, and Butler & Snow, of Jackson, for appellants. 

Pollard & Hammer, of Greenwood, for appellee. 

GRIFFITH, Justice. 

On August 6, 1931, Price James & Co., Incorporated, was the agent in Green- 
wood of appellant insurance companies, and appellee was the lessee of a certain 
brick store building in said city, which building appellee was obliged to keep 
insured. Policies of insurance in other companies then existed for $20,000, 
expiring on October 25, 1931. On the date first aforesaid the said insurance 
agency approached appellee and proposed that, if appellee would consent to take 
two $10,000 insurance policies with the two companies represented by said agency, 
and on which the established lawful premium would be $437.50 each, the agency 
would pay to appellee in cash $450 to be applied on a certain open account and 
note past due to appellee by a third party named. Appellee accepted said prop- 
osition and the inducement thereby offered, and on said date, August 6, 193], 
delivered to the agency the check of appellee for $875, and the agency at the 
same time delivered to appellee the agency’s check for $450 to be applied to 
the account and past-due note of the third party. The policies were issued and 
tendered to appellee, but, upon being sent to appellee’s landlord, some objection 
was made thereto, the exact nature of which does not appear, and the policies 
were canceled and surrendered before the date, October 25, 1931, on which they 
were to go into effect. 

After the cancellation of the policies, which as stated, was before the date 
upon which they were to go into effect, appellee called upon the insurance agency 
for the return of the premium paid as aforesaid, but appellee was postponed by 
excuses until the agency was taken over by others. Demand was then made upon 
appellant companies for the return of the premiums, to which they replied that 
they had never received them. Suit was then brought against the companies 
for the premiums, and appellee recovered judgment therefor. F 

Two defenses to the suit were made by the appellant insurance companies, 
but we will discuss only the defense based upon the statute forbidding special 
inducements in the making of insurance contracts. Section 5319, Code 1930, 
reads in part as follows: “To prevent unjust and unlawful discrimination, no 
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fire insurance company doing business in Mississippi shall make any distinction 
or discrimination in favor of parties insured, nor shall any such company or agent 
pay or allow as inducements to insure, any rebate or premium payable on the 
policy * * * or any special favor or advantage or other benefits to accrue thereon, 
or any valuable consideration or inducement whatever, not specified in the 
policy. * * *” A violation of this statute is made a criminal offense by section 
5316, Code 1930. 

[1] The purpose of the statute is to subserve a definite public policy of 
which there are three main considerations: (1) To promote solvency on the 
part of insurance companies and to preserve their premium receipts from depre- 
ciation below the established legal premium rates; (2) to give opportunity in 
the cost of insurance to those engaged in business in open and legitimate com- 
petition with others in the same business; and (3) to assure equality of oppor- 
tunity and privilege to all local insurance agents to build and retain their business 
upon none other than the fair, open, and sound basis of efficient attention and 
honest and impartial methods. 

[2] Appellee substantially admitted by the only witness which it introduced 
that it would not have agreed to change from its present insurance companies 
and from its present agent to the companies represented by James & Co., and 
to that agency, and would not have paid the said premiums to said agency 
except for the inducement offered and paid by the agency as aforesaid on a 
past-due note owed to appellee by said third party, as to which it is to be men- 
tioned that it is not shown that the insurance companies owed a cent to said 
third party. If this sort of device or subterfuge could be permitted to circum- 
vent the statute, then two or three powerful insurance companies could organize 
a corporate agency to operate in every locality in the state, and, by directly or 
indirectly paying part of the insurance premiums over on past-due accounts or 
notes of third parties, could secure all the insurance business in the state, and 
drive all other agents out of business. This is enough, without elaboration, to 
disclose that the contract or agreement made between appellee and the agency 
ii this case was in violation of the statute; and, under familiar and well-established 
principles, appellee, being a party to the illegal contract or agreement, can recover 
hack no money paid under it. Rideout v. Mars, 99 Miss. 199, 54 So. 801, 35 L. R. 
\. (N. S.) 485, Ann. Cas. 1913D, 770. 

Reversed, and judgment here for appellants. 


MORRISON vy. FIDELITY-PHENIX FIRE INS. CO. 
No. 17619. 
Kansas City Court of Appeals. Missouri. 
May 21, 1934. 
41 Southwestern Reporter 816. 
1. INSURANCE. 

_ Mortgage, incumbering insured corn from date of its execution before issuance 
of fire policy until after fire destroyed corn, constituted breach of policy provision 
that policy should be void if insured property “be or become incumbered by a chattel 
mortgage,” even if parties to mortgage verbally arranged that it should not become 
effective until later date or not at all. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

2. INSURANCE. 

To make defense that fire policy sued on was not in force from beginning, in- 
surer must tender back premiums paid within reasonable time after discovering 
tacts on which defense is based. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

3. INSURANCE. 


What constitutes reasonable time for insurer to tender back premiums paid, as 
required to assert defense that fire policy sued on was not in force from beginning, 
is usually for jury, but circumstances, such as great lapse of time between insurer’s 
denial of liability and such tender, without explanation or proper excuse, may re- 
quire court to declare delay unreasonable as matter of law. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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4. INSURANCE. 

Failure of insurer, learning of breaches of fire policy provisions after loss, to 
tender back unearned premium from time of loss until expiration of policy within 
reasonable time, estops it from asserting forfeiture of policy for such breach 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

5. INSURANCE. 

Mere fact that knowledge of insured’s breach of fire policy comes to insurer 
after loss does not relieve insurer from duty to tender back premiums received in 
order to assert forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

6. INSURANCE. 

Insurer’s tender back of entire premium paid with interest from date of fire 
policy on day of trial of action thereon was admission that return of premium was 
required to assert forfeiture of policy for breaches of provisions therein. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

7. INSURANCE. 

Implication of existence of all matters, on which necessity for tender back of 
premiums paid in order to assert forfeiture of fire policy depends, arises from in- 
surer’s tender of such premium on day of trial of action on policy. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

8. INSURANCE. 

Insurer’s tender back of premiums paid from date of fire policy sued on, as 
required to assert forfeiture thereof, waived necessity for surrender of policy to 
insurer by insured. 

(For other cases, see Insurance, Dec. Dig. § 612]1].) 

9. INSURANCE. 

Insurer’s tender back of premiums paid as required to assert forfeiture of fire 
policy sued on, cannot be dispensed with as useless. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

11. INSURANCE. 

insurer’s delay in not tendering back premiums paid until day of trial of action 
on fire insurance policy held unreasonable as matter of law and waiver of right to 
declare forfeiture of policy from beginning for breaches of provisions as to other 
‘surance and incumbrances on insured personalty. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

\ppeal from Circuit Court, Sullivan County; Paul Van Osdol, Judge. 

“Not to be published in State Reports.” 

Action by Allen D. Morrison against the Fidelity-Phenix Fire Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded, with directions. 

L. FE. Atherton, of Milan, for appellant. 

_ P.M. Marr, of Milan, and Hogsett, Smith, Murray & Trippe, of Kansas City, 
for respondent 

REYNOLDS, Commissioner. 

This cause arose in the circuit court of Sullivan county, Mo. 

On the 6th day of December, 1929, the respondent, through its agents, 
Borders & De Witt, at Green City, Mo., issued and delivered to appellant its 
certain policy of insurance against loss and damage by fire to an amount not 
exceeding $1,500, covering appellant’s grain, including corn, all while situated on 
certain premises in said policy described. The policy was issued upon the 
consideration of a premium paid by appellant to respondent in the sum of $15, 
and was made to extend for a period of one year, from December 6, 1929, to 


December 6, 1930. 


On the Ist day of June, 1930, a fire occurred in which a large amount ol 
such corn, in excess of $1,500, was burned and totally destroyed. 

The suit is by appellant against respondent upon such policy to recover 
the full amount thereof in the sum of $1,500 on account of the loss of his corn 
by said fire and also for the recovery of penalties and attorneys’ fees under the 
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statute on account of vexatious refusal to pay to appellant such amount by 
the respondent. 

The petition alleged the corporate existence of the respondent and _ its 
authority to transact busitiess in the state. It further alleged, in substance, the 
issuance of the policy in suit by respondent to appellant, the fire and loss there- 
under, the due performance by appellant of all the terms and conditions under 
sad policy upon his part, including due notice and proof of loss within the time 
required. It further alleged that the amount of said policy had become due and 
payable more than sixty days prior to the date of the suit, that demand for the 
gavment of such amount had been made, and that payment thereof had been 
yexatiously refused by respondent without any reasonable or probable cause for 
so doing. 

The answer admitted the respondent's corporate existence and the issuance of 
the policy. It, in substance, denied that the appellant had performed the terms 
md conditions of the poicy; that the grain alleged to have been destroyed was 
of the value set out in the petition; that the same had been totally destroyed 
by fire on June 1, 1930, while said policy was in force or while said grain was 
covered by insurance thereunder. It denied that appellant had given due notice 
or proof of loss as alleged in the petition and that any sum had become due 
appellant under said policy. It admitted refusal to pay, but denied that such 
reiusal was vexatious or without reasonable and probable cause. Among other 
defenses, it set up the provision in the policy as follows: “This entire policy, 
unless provided by agreement indorsed hereon or added hereto, shall be void 
if the insured now has or shall hereafter make or procure any other contract of 
insurance, whether valuable or not, on the property covered in whole or in part 
by this policy * * * or if the subject of insurance be personal property and be or 
become incumbered by a chattel mortgage * * * or if a building herein described, 
whether intended for occupancy by owner or tenant, be or become vacant or 
noccupied and so remain for ten days.” It set up that such provision had 
heen breached by appellant in the procurement of another policy of insurance 
upon the property described in the policy in suit at the time said policy was 
issued and at and prior to the time of the loss, in suffering the premises to 
ecome vacant and unoccupied at the time of the loss and for a period of ten 
days over and prior thereto, and in hoving mortgaged and incumbered he corn 
lescribed in the policy at the time of the issuance thereof and prior to the 
me of the loss by a chattel mortgage conveying said corn cxecuted to the 
Bank of Novinger to secure the payment to said bank of a certain indebtedness 
wing by appellant to it, that, by reason of said breaches or either of them, the 
policy in suit had become and was void, and that appellant could not maintain 
an action thereon. The answer also alleged that respondent had duly tendered 

appellant the entire premium on said policy with interest. It further expressly 
tendered said premium and interest. It is not material that other matters in 
said answer be here set out. The appellant made reply tendering a general denial. 
rhe trial was before the court without a jury. 

The evidence in the record tends to show that Borders & De Witt were the 
geieral agents of respondent at Green City, Mo.; that, on the 6th day of 
December, 1929, the policy in suit was issued by them to appellant herein upon a 
onsideration of $15, insuring appellant against loss or damage by fire to the 
amount of $1,500 to his grain while situate on his premises described therein 
irom the date thereof to December 6, 1930; that said grain included appellant’s 
corn; that, on June 1, 1930, a fire occurred, in which such corn was totally 
destroyed, and that at such time its value was in excess of $1,500; that due 
notice was given respondent of appellant’s loss by said fire; that respondent 
investigated said loss but failed to furnish blanks for further proof and, on 
June 28, 1930, denied liability therefor. There is no evidence in the record that 
respondent ever tendered back the premium until: May 14, 1931; and then it 
tendered the entire premium. Nor is there any evidence that it ever, at any 
lime, as such, tendered the unearned premium from the time of the fire, June 1, 
1930, to the expiration of the policy. With reference to the chattel mortgage, 
the evidence tends to show that the same was executed on December 5, 1929, 
the day previous to the issuance of the policy, but was not recorded until 
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February 5, 1930. It appears to have been given as security for a loan of 
$750, arranged with the Bank of Novinger upon the date it was given, It 
appears that a check was, at that time, drawn upon the bank against’ the credit 
of such loan. There was no substantial evidence tending sufficiently to show 
appellant’s alleged breach of the policy in suffering the premises described in the 
policy to become vacant and unoccupied at the time of the loss. 

There was, however, substantial evidence of the other alleged breaches 
existing both at the time of the issuance of the policy and at the time of the loss, 
June 1, 1930, and also that respondent, on June 28, 1930, had due notice of the 
existence of both. 

There is nothing in the record appearing upon respondent’s part negativing 
the idea that it had knowledge of the alleged breaches claimed by reason of the 
chattel mortgage and the existence of other insurance than that of the policy 
sued upon or tending to show that the first knowledge of the alleged breaches 
and the consequent forfeiture sought to be declared came subsequent to the 
loss by the fire. The answer tenders no such issues. The entire defense, with 
reference to said alleged breaches and forfeiture, so far as outlined in the 
answer, rests upon the allegations therein that, at the time of the issuance of 
respondent’s policy and at and prior to the time of the loss, said breaches existed, 
that respondent had tendered back the entire premium paid on the policy with 
interest thereon from the beginning, and that, by reason thereof, appellant could 
not recover. 

The policy in question also contained the following clause: “If this policy 
shall be cancelled as hereinbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining the customary short rate.” 

Other facts in evidence will be noted if occasion therefor requires. 


At the conclusion of the evidence, the court gave certain .findings of fact 
requested by appellant and refused others. It refused all declarations of law 
requested by the appellant. It made certain findings of fact of its own motion, 
It gave certain findings of fact and declarations of law as were requested by 
the respondent, including one to the effect that, under the law and the evidence, 
appellant could not recover; and it entered judgment for the respondent, from 
which, after an unsuccessful motion for a new trial, this appeal is prosecuted. 
We have set out the evidence for the reason that appellant, in its assignment of 
errors hereinafter noted, challenges certain findings of fact made thereon by the 
court as erroneous. 


From the declarations of law given and the facts as found by it, it appears 
that the trial court disposed of the cause upon the theory that the policy of 
insurance had been breached and rendered void, subsequent to its issuance, by 
reason of the chattel mortgage conveying the corn becoming effective after such 
issuance, and that such forfeiture had not been waived by respondent in any 
manner, but that said policy remained void and was not in force at the time ot 
the fire, and that there was nothing in the facts in the record by which respondent 
was estopped from setting up such forfeiture. Such disposition was influenced 
also, at least in part, by a finding that respondent had no notice of the existence 
of the chattel Mortgage until after the loss, either directly or through notice to its 
agents. 

Opinion. 

The appellant, by its assignment of errors upon this appeal, sufficiently 
challenges the material findings of fact and declarations of law made and given 
by the trial court, upon which its judgment is based, as erroneous. 

It is apparent, from an examination of the record herein that the proper 
disposition of this cause depends upon whether the alleged breaches of the pro- 
visions of the policy sued upon existed or not and, if found to exist, then upon 
the further question of whether respondent waived the right to assert a forfeiture 
of the policy by failing to tender back to appellant the premium thereon within 
a reasonable time after knowledge of such breaches had come to it. 

[1] There is substantial evidence in the record tending to show breaches of the 
provisions of the policy in suit by appellant at and prior to the time such policy 
was issued and at and prior to the time of the loss, both in the procurement of other 
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insurance upon the property burned and in incumbering said property with a chattel 
mortgage to the Bank of Novinger. The other insurance was shown to have been 
procured with the Niagara Fire Insurance Company of New York on May 23, 1929, 
and to have continued in force up to and including the date of the loss. The chat- 
tel mortgage was executed December 5, 1929. There seems to be no controversy 
respecting such fact. It therefore became an incumbrance upon the property describ- 
ed therein, which included the corn destroyed by fire June 1, 1930, from the date 
of its execution. Under the evidence, it continued to incumber said corn up until 
and including the date of the fire, and constituted a breach of the provision of the 
policy, rendering it void at the time said policy was issued. The finding of the trial 
court to the contrary is not only not supported by the evidence, but is contrary there- 
to and cannot be permitted to stand. The fact, if it be a fact, that there was some 
verbal arrangement between the parties to said chattel mortgage by which it was 
not to become effective until a later date, and perhaps not at all, did not militate 
against its character as an existing incumbrance. It still incumbered the property 
and constituted a breach of the policy, regardless of any understanding as to its 
ultimate disposition. 

However, it cannot be said that there is any substantial evidence in the record 
of such verbal arrangement. Evidence of such character, when sought to be given, 
seems, upon appropriate objection by respondent, to have been excluded. 

It having thus been found that the policy in suit was breached by appellant at 
the time it was issued and prior to and at the time of the loss by fire in the manner 
stated, both by the procurement of other insurance and by incumbering the prop- 
erty burned with a chattel mortgage, the next question to be considered is whether 
respondent, by its conduct with reference to the return of the premium or the ten- 
der of it back to appellant, has waived its right to assert as a defense herein the 
forfeiture of the policy sued upon by reason of such breaches and the lack of right 
nappellant to maintain this action on account thereof. 

The record shows that respondent, after having upon June 28, 1930, denied lia- 
bility under the policy sued upon, with full knowledge of the existence of the 
breaches in the provisions thereof and of their existence not‘only at the time of 
the loss but at the time of the issuance of the policy, retained the full premium 
paid on said policy by appellant without any acknowledgment of liability for the 
return of the same to appellant or for the return of any part of the same as un- 
earned and without any tender of said premium back to appellant or of any part 
thereof until after appellant had filed this action against it and until the 14th day 
f May, 1930, the day upon which this action was set for trial, when it tendered 
back the full amount thereof with interest and, in its answer, again tendered the 
same hack with interest. There is no evidence in the record that it ever, at any 
time, tendered back the unearned premium from June 1, 1930, the date of the loss, 
until the expiration of the policy, December 6, 1930, unless the tender of the full 
amount thereof back should be regarded as sufficient therefor. 


{2, 3] The rule appears to be established in this state that, if an insurance com- 
pany desires to place itself in a position to make the defense that a policy was not 
in force from the beginning, it is its duty to tender back to the assured the pre- 
mitms paid by him within a reasonable time after the discovery of the facts upon 
which it intends to base such defense. The question of what constitutes a reason- 
able time is usually for the jury; but the circumstances may be such as, where 
there is a great lapse of time between a denial of liability by the insurer and a 
tender back of the premiums without explanation or proper excuse for such delay, 
to require the court to declare, as'a matter of law, that the time taken for such 
tender was not a reasonable time. Goffe v. National Surety Co., 321 Mo. 140, loc 
cit. 150, 151, 9 S. W. (2d) 929, loc. cit. 933. 

_ [4] It likewise appears to be the rule that, where knowledge of the facts con- 
stituting the breach first comes to the insurer subsequent to the loss, a failure of 
the insurer to tender back the unearned premium from the time of the loss to the 
expiration of the policy within a reasonable time estops it from asserting a defense 
of forfeiture of the policy by reason of such breach. Luthy v. Northwestern Nat. 
Ins. Co.. 224 Mo. App. 371, 20 S.W.(2d) 299, 300: Malo v. Niagara Fire Ins. 
Co. of N. Y. (Mo. App.) 282 S. W. 78; Block v. United States F. & G. Co. of 
Baltimore, Md., 316 ‘Mo. 278, 290 S. W. 429, loc. cit. 436. The case of Luthy v. 
Northwestern National Insurance Company, supra, was approved by the Supreme 
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Court upon certiorari in the case of State ex rel. Northwestern National Insur- 
ance Company v. Trimble et al. 323 Mo. 458, 20 S.W. (2d) 46. 

Judge Bland, in the Luthy Case, said: “However it is claimed by plaintiff that 
the failure of the defendant after the fire to tender the unearned premium to plain- 
tiff estops defendant from claiming that the removal of the property voided the 
policy. This contention is well taken. Malo v. Insurance Co. (Mo. App.) 282 § 
W. 78; Block v. United States Fidelity: & Guaranty Co., 316 Mo. 278, 290 S. W 
429, 436. Defendant, as a part of its defense, should have shown that after its duly 
authorized agents learned of the removal of the goods, which evidently was not 
until after the fire, it made timely tender of the unearned premium and had kept 
such a tender good. It has no right to insist upon a forfeiture without having 
pursued this course. Pauley v. Business Men’s Assurance Co., 217 Mo. App. 302, 
311, 261 S. W. 340; Leer v. Insurance Co. (Mo. App.) 250 S. W. 631, 632. As a 
condition precedent to the availing itself of the defense of forfeiture in this case 
the company should have restored or offered to restore the unearned premium. The 
failure to make this tender was also sufficient to sustain the action of the jury ir 
inflicting the penalty and attorney’s fee. Malo v. Insurance Co., supra; Pauley \ 
Business Men’s Assur. Co., supra; Vaught v. Insurance Co. (Mo. App.) 277 § 
W. 939.” 

[5] The mere fact that knowledge of the breach of the policy in the matters 
complained of comes to the insurer only after the loss for which recovery is sought 
does not relieve the insurer from the duty of tendering back the premium received, 
in whole or in part. The cases of Doerr vy. National Fire Insurance Company o/ 
Hartford, 315 Mo. 266, 285 S. W. 961. 54 A. L. R. 1336, and Schwab v. Brotherhood 
of American Yeomen, 305 Mo. 148, 264 S. W. 690, were before the Supreme Court 
for review in Goffe v. National Surety Co., supra, and in State ex rel. Northwes 
tern National Insurance Company y. Trimble et al. supra (in both ‘of which last 
mentioned cases knowledge of the breaches first came to the insurer subsequent t 
the losses for which recovery was sought), and were by the court distinguished 
from the case under consideration by it, in each instance. 

The facts in those cases are likewise clearly distinguished from the facts in 
this case, and such cases are not in point here and cannot be considered upon the 


facts here as controlling authorities for holding that it is unnecessary for a tender 
back of premiums to be made in order to assert the defense of forfeiture. 

That respondent was not required to return the premium cannot, in the facé 
its answer, be now asserted by it, if indeed it does so assert. 


[6-8] The respondent, in its answer, is seeking an avoidance of the policy in 
suit from the beginning—in other words, seeking to have a forfeiture declared fron 
the beginning. It was the clear duty of the respondent when knowledge of th 
breaches relied upon came to it, regardless of whether such knowledge was had 
prior to or subsequent to the loss, to tender back, within a reasonable time there- 
after, the entire premium paid in order to avoid the policy from the beginning 
This it does not appear to have done. The answer alleged that respondent had 
tendered back the full amount of the premium from the beginning with interest; 
and, while the date of such tender is not shown by the answer, it is shown by the 
undisputed evidence to have been May 14, 1930, the day of the trial. The answer 
also makes tender of the entire premium with interest from the beginning. It 
seems that a tender by respondent of the premium is an admission by it that a 
return of such premium was required. Knight v. Firemen’s Ins. Co. of Newark 
N. J. (Mo. App.) 49 S.W. (2d) 682, 687. An implication also arises therefrom 
of the existence of all matters upon which the necessity for such tender might de 
pend. The tender of such premium back also waived the necessity for a surrender 
of said policy by appellant, if such necessity existed, so that any requirement as t 
surrender of the policy announced in the cases of Senor & Muntz v. Western Mil- 
lers’ Mutual Fire Insurance Company, 181 Mo. 104, 79 S. W. 687, and Terminal 
Ice & Power Company vy. American Fire Insurance Company, 196 Mo. App. 24}, 
194 S. W. 722, cited by respondent upon this point in its brief, has been met. 

(9, 10] The record shows that respondent retained appellant’s money, conced- 
ed by respondent’s answer to have been due appellant, from at least June 28, 192%. 
to May 14, 1930, without at least offering it back to him or admitting its liability 
therefor. There is no explanation in the record excusing such delay. It is con- 
tended by respondent that to have made such tender would have been useless; but, 
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seless or otherwise, the law required it to be made. What the law requires can- 
not be dispensed with as useless. Authorities cited by respondent in its brief, of 
[aswell v. National Handle Co., 147 Mo. App. 497, 126 S. W. 969; In re First Na- 
tional Bank of Adrian, 207 Mo. App 115, loc. cit. 127, 230 S. W. 358; Hornsby v. 
Knorpp, 207 Mo. App. 302, 232 S. W. 776; Westlake et al. v. City of St. Louis, 77 
Mo. 47, 46 Am. Rep. 4, involve entirely different situations from that here under 
discussion and have no application. The tender here involved is one required by 
aw as a condition precedent to the assertion of the defense sought to be made. 
Besides, respondent, having made a tender and now standing upon such tender as 
an essential element of its defense, is in no position to contend that it was useless. 
\n earlier tender would have been no more useless than the one made by respondent 
ipon the day of trial and set up in the answer and might have been much more 
useful. There was no claim of any fraud upon appellant’s part in the premises. 

[11] Respondent’s delay in tendering back the premium for such period under 
the circumstances in the record was, as a matter of law, unreasonable, and amount- 
ed to a waiver of its right to declare a forfeiture of the policy from the beginning 
or to have the policy declared void from the beginning. The trial court should 
ave so declared. The trial court erred in the declaration of law given to the effect 
that, under the law and the evidence, the appellant was not entitled to recover and 
nrendering judgment for the respondent. 

It becomes unnecessary to discuss other questions raised upon the appeal and 
presented or discussed in the briefs of the respective parties. From. what has been 
said and for the reasons stated, the judgment must be reversed; and it is accord- 
ingly reversed and remanded, with directions to proceed upon a retrial in a manner 
not inconsistent with the views herein expressed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the court. 

The judgment is reversed and remanded, with directions to proceed upon a 


retrial in a manner not inconsistent with the views herein expressed. 
All concur. 


BUONANNO et ux. v. SPRINGFIELD FIRE & MARINE INS. CO. No. 7514. 
Supreme Court of Rhode Island. June 20, 1934. 
173 Atlantic Reporter 85. 
INSURANCE. 


Fire insurance company held not liable, under policy insuring house while used 
for dwelling purposes only, for loss while still, extending from cellar to attic, was 
wing operated therein by insured’s son, regardless of whether 
ware of change in use (Gen. Laws 1923, c. 258, § 4, cl. 6). 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

2, INSURANCE. 

Where parties entered conditional agreement for fire insurance, it is immaterial 
whether breach of condition increases hazard, as regards insurer’s right to deny 
liability. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

Exceptions from Superior Court, Providence and Bristol Counties; Jeremiah 
E. O'Connell, Judge. 

\ction by Antonio Buonanno and wife against Springfield Fire & Marine Insur- 
uce Company. Verdict was directed for defendant, and plaintiffs bring exceptions. 

Exceptions overruled and case remitted 

Knauer & Fowler and I.uigi De Pasquale, all of Providence, for plaintiffs 

Daniel T. Hagan, of Providence, for defendant. 

RATHBUN, Justice. 


insured was 


This is an action in assumpsit on two fire insurance policies. The case is here 
m plaintiffs’ exception to a ruling directing a verdict for the defendant and or 
their exception to the denial of their motion for a direction of a verdict in their 
tavor. 

[1] The property insured was a dwelling house occupied by the plaintiffs’ son. 
At the time of the fire, and apparently for a considerable length of time previous 
thereto, a 300-gallon still, extending from cellar to attic, was in operation in the 
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house, and several hundred gallons of alcohol were stored therein. It does not 
appear that the fire was caused by the still, and the plaintiffs testified that before 
the fire they had no knowledge that the son was operating a still within the house. 

The form of the rider on the two policies was the same except as to the 
number of the policy and amount of insurance. One of the policies contains lan- 
guage as follows: “The following, subject to the conditions and provisions printed 
hereon, is attached to and forms part of Policy No. 6143 of the Springfield Fire 
& Marine Insurance Company * * * $2,500. On the frame building * * * while 
used for dwelling purposes only * * *.” It is clear that the building covered by 
the policy was not at the time of the fire being “used for dwelling purposes only,” 

Clause 6, § 4, c. 258, G. L. 1923, provides that an insurance company may write 
or print upon separate slips or riders to be attached to the policy provisions adding 
to or modifying those contained in the standard form. Acting in accordance with 
this provision, the defendant agreed to insure the plaintiffs for a period of five 
years on condition that the insured building be used for dwelling purposes only. 
The agreement of the parties was that the insurance be effective only so long as 
the building was used for dwelling purposes only. Such being the agreement, it is 
immaterial that the plaintiffs were unaware, if such was the fact, of the change in 
use of the property. Couch on Insurance, § 960c; Liverpool & London & Globe Ins. 
Co. v. Gunther, 116 U. S. 113, 6 S. Ct. 306, 29 L. Ed. 575; Gunther v. Liverpool & 
L. & G. Ins. Co., 134 U. S. 110, 10 S. Ct. 448, 33 L. Ed. 857; Wheeler v. Traders’ 
Ins. Co., 62 N. H. 326; Kelly v. Worcester Mutual Fire Ins. Co., 97 Mass. 284 
Matson v. Farm Buildings Ins. Co., 73 N. Y. 310, 29 Am. Rep. 149. 

The plaintiffs urge that they had no control over the part of the premises where 
the still was located and call attention to another clause in the policy as follows: 
“Warranty Endorsements: This policy shall not be affected by failure of the 
insured to comply with any of the warranties endorsed hereon in any portion of 
the premises over which the insured has no control.” 

[2] Without consideration the question whether, under the above provision. 
the landlord is deemed to have any control of a building in possession of his 
tenant, it is sufficient to repeat that the parties made a conditional agreement 
A condition as to liability may be a warranty, but it is also a condition which is 
a stronger weapon of defense than a mere warranty, and it is immaterial whether 
the breach of condition increased the hazard. 

All the plaintiffs’ exceptions are overruled, and the case is remitted to the 
superior court for the entry of judgment on the verdict as directed. 


BRAUNSTEIN v. NORTH RIVER INS. CO. No. 7625. 
Supreme Court of South Dakota. June 14, 1934. 
Rehearing Denied June 28, 1934. 
255 Northwestern Reporter 463. 
INSURANCE. 

Where fire occurred on November 10, 1931, and service of process was not had 
until November 12, 1932, action on fire policy must be dismissed, since not com- 
menced within 12 months next after the fire as required by standard form author- 
ized by statute (Rev. Code 1919, § 9199). 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from Circuit Court, Brown County; Howard Babcock, Judge. 

Action by Sylvester Braunstein against the North River Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed, and action dismissed. 

Williamson, Smith & Williamson, of Aberdeen, and L. E. Waggoner, of Sioux 
Falls, for appellant. 

Van Slyke & Agor, of Aberdeen, for respondent. 

WArREN, Judge. 

This is an action to recover on a fire insurance policy on certain real and per- 
sonal property belonging to plaintiff. On November 10, 1931, a fire occurred in the 
plaintiff’ s residence, damaging the insured property to the extent of $818.07. Cer- 
tain matters and transactions relating to proof of loss and the acts of both parties 
thereto are assigned as errors, but in our opinion they are immaterial to a decision 
of this case. On November 12, 1932, more than a year after the fire, the plaintiff 
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began an action to recover $818.07. A judgment was entered in favor of the 
plaintiff, and the defendant has appealed from the judgment and the order over- 
ruling the motion for new trial. 

The fire which occurred in respondent’s residence began about 8 o’clock in the 
evening of November 10, 1931, and the respondent has sought to infer that the fire 
may have continued into the early morning of November 11th, which was a legal 
holiday, and thus to show that the action was brought within the year, by having 
been brought on November 12, 1932. However, there is testimony in the record 
by several of the firemen that the fire was out by about 9:30 of the evening of 
November 10th, having lasted approximately an hour and a half. The policy con- 
tained the following provision: “No suit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or equity until full compliance 
hy the insured with all the foregoing requirements, nor unless commended within 
twelve months next after the fire.” 

Respondent contends that by virtue of our statute Armistice Day is a legal 
holiday, and it would extend his time within which to bring his action, and that 
the service of process on the 12th of November, 1932, was therefore timely. Even 
under respondent’s contention service was not timely because no service was made 
within the year as the papers were sent to the insurance department for acceptance 
of service thereon, and the acceptance of service, as shown by the evidence, was 
not made by the insurance commissioner until November 12, 1932. We are unable 
to agree with the contention urged in respondent’s brief wherein he states: “If a 
legal holiday attached to both ends of this one year period entitled the plaintiff -to 
one additional day, then the service was made within a year.” 

Under the facts in this case, the question of service on a legal holiday is not 
involved for the reason that the record shows that the last day of the twelve months 
next after the fire was November 10, 1932, which is not a holiday, and service was 
not made until the 12th of November, 1932. Therefore, the service was not made 
within the year. - 

There is no evidence in the record to justify the conclusion that the conduct of 
the insurance company estopped it from urging the defense that the action was 
barred by the one-year limitation. The evidence does not warrant an inference 
that its conduct was such that it would possibly lead respondent to the conclusion 
that it would pay the claim. Respondent failed to bring suit until more than a 
year had elapsed. The twelve months’ time limit provision in the policy was insert- 
ed therein pursuant to section 9199 of the 1919 South Dakota Revised Code, and 
known as standard form of fire insurance policv. The provision in said policy was 
therefore not only a part of the |policy, but was the law as well. This court in 
Kroeger v. Farmers’ Mutual Insurance Co., 52 S. D. 433, 218 N. W. 17, held that 
the statute of limitations contained in the standard policy is valid and enforceable. 

From the foregoing it necessarily follows that the verdict of the jury must be 
set aside, and that the order and judgment appealed from must be reversed and 
the plaintiff's cause of action dismissed 

Roberts, P. J., and Polley, Campbell, and Rudolph, JJ., concur. 


PERRY et ux. v. CONTINENTAL INS. CO. No. 24797. 
Supreme Court of Washington. June 18, 1934. 
33 Pacific Reporter (2d) 661. 
1. INSURANCE. 

Insured signing application for fire policy without correcting misstatement, of 
which she knew, will not be heard to say that she did not intend to deceive 
insurer or that latter’s agent misunderstood her or wrote false answers to questions. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4, INSURANCE. 

Statement in application for fire policy that insured had never had loss by 
fire held material representation, falsity of which barred recovery on policy 
(Rem. Rev. Stat. § 7078). 

' (For other cases, see Insurance, Dec. Dig. § 286.) 
5. INSURANCE. 
Every fact untruly stated in application for fire policy is “material representa- 
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tion,” if insurer's knowledge or ignorance thereof would naturally influence 
insurer’s judgment in making contract (Rem. Rev. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 255.) 
6. INSURANCE. 


Fire insurance policy, issued in reliance on insured’s false statements, cannot 
be enforced, where proof of insured’s honest intent consists merely in his bare 


affirmation thereof; proof of false and fraudulent representations raising pre- 
sumption of dishonest motive. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Tolman and Holcomb, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, Skagit County; George A. Joiner, Judge. 

Action by Henry Perry and wife against the Continental Insurance Company. 
Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded, with direction. 

Clarke & Clarke, of Seattle, for appellant. 

J. E. Stewart, of Aberdeen, for respondents. 

MILLARD, Justice. 

Rose M. Bunch Perry, who resided in Grays Harbor county, owned a dwelling 
house on Guemes Island, about one and one-half miles north of Anacortes. On 
June 30, 1931, while on a visit to the island for the purpose of having the house 
repaired, she called at the office of defendant insurance company’s agents and 
made a signed written application for a policy of fire insurance, expiring June 
30, 1934, to cover that dwelling. The policy was issued and mailed to her at 
Grays Harbor county two or three weeks afterward. A copy of the written 
application was attached to the policy. The application contained the following 
statement and warranty: “Have you ever had a loss by fire? No. * * * The 
undersigned applicant hereby warrants that each and all of the foregoing answers 
are true and correct, and agrees that said application shall constitute a part of 
the policy of insurance hereinabove applied for. (Signed) Rose M. Bunch Perry, 
Applicant.” 

The policy, to which the application was attached, provided: 

“If an application, survey, plan, or description of property be referred to 
in this policy it shall be a part of this contract and a warranty by the insured. 
* *k * 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insur- 
ance or the subject thereof; or if the interest of the insured in the property be 
not truly stated herein; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof, whether before 
or after a loss.” 

The dwelling house was totally destroyed by fire August 3, 1932. The policy 
ot insurance, with the application attached thereto, was continuously in the pos- 
session of Mrs. Perry for approximately one year; that is, from three weeks 
after the date of issuance of the policy to the date of the fire. The insurer denied 
liability and rejected the claim of the insured for payment. 

An action was commenced by the insured and her husband on the policy. 
Trial of the cause to a jury resulted in a verdict in favor of the plaintiffs for 
the face of the policy. Motions for judgment notwithstanding the verdict and for 
a new trial having been overruled, defendant appealed from the judgment entered 
on the verdict. ; 

Appellant contends on appeal, as it urged on trial of the cause, that it appears 
as a matter of law from the undisputed evidence that the respondent, in making 
her written application, made a false statement with intent to deceive the appel- 
laut; therefore recovery on the policy is barred. 

Respondent admitted in her pleadings, and testified at the trial, that, although 
the application for the insurance contained the statement that she had never had 
a loss by fire, she suffered a previous fire loss of a house and contents in Grays 
Harbor county; that on account of that fire she collected insurance in the amount 
of $4,500. In explanation of the untrue statement in her application, she testified 
that she told appellant’s agent that she never had a fire in Anacortes, but that 
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she had suffered one in Grays Harbor county, and that she did not read the 
written application when she signed it. Appellant’s agent testified that respondent, 
when asked the question as to any previous loss, answered “No”; that “she said 
she didn’t have any fire, as far as I know.” 

In Hayes v. Automobile Insurance Exchange, 126 Wash. 487, 218 P. 252, 
253, the insured made false statements that the automobile he sought to insure 
ad not been in a wreck, that no insurance had been canceled or refused, and 
that there was no incumbrance on the automobile. On appeal we reversed the 
judgment in favor of the plaintiff for fire damage to the car. We said: 

“Whether he read it or not is immaterial. It was his duty to read it, and the 
law says that he did read it. It showed statements which he knew were untrue, 
and without which he could not have obtained the insurance. It becomes immaterial 
whether or not originally in the application the blanks were filled in by the appel- 
lant’s agent without the respondent’s knowledge; in effect they were the respond- 
ent’s own statements when he received the policy containing the instruction ‘Read 
your policy,’ and retained it. Those cases holding the company responsible for 
false statements written by its agent, without the assured’s knowledge, do not go 
to the extent of relieving the assured when he has not acted in good faith, and 
good faith is negatived here by the respondent’s failure to call attention to the 
falsities when they appeared in the body of. the policy itself.” 

The cause was reheard en banc. In affirming the departmental decision (129 
Wash. 202, 224 P. 594, 595), we said: 

“Whether the application was filled out by the insurance company’s agent 
hccomes immaterial, for the respondent knew that the statements made therein 
were not based upon any facts detailed by him, and, when he accepted the policy 
and is charged with having read it, he then, in legal effect, made for the first 
time the false statements with knowledge of their falsity, and the fact that they 
appeared there as a result of the agent’s failure to inquire the facts of him does 
tot make them any the less his own misstatements. 

“The case falls squarely within the rule announced in Day v. St. Paul Fire 
& Marine Ins. Co., 111 Wash. 49, 189 P. 95, for here as there the assured accepted 
a policy, knowing that it contained false warranties, and here, as there, his 
effort to take advantage of section 7078, Rem. Comp. Stat. [P. C. § 2941], went 
only to the extent of an assertion that he had actually no intention to deceive; 
in the Day Case the testimony by the assured being that he did not intend to 
deceive and here merely that he did not read the policy. Section 7078 by its terms 
telieves the assured from the effect of false statements made only in ‘the nego- 
tiation of a contract of policy of insurance,’ and there is considerable question 
whether that section applies to false representations or warranties made in the 
policy itself, but, assuming that it applies to the policy itself, still the rule which 
we have announced is applicable.” 

[1-5] The respondent may not repudiate her signed application for insurance. 
Knowing of the misstatements of the agent—she so testified—she signed the 
application without correction. She will not now be heard to say that by her 
representation she did not intend to deceive the appellant or that the agent mis- 
understood her or wrote false answers to the questions. She cannot escape the 
duty of reading the application. There is no showing that she was unable to read 
or understand the language of the contract. There was no relation of trust or 
confidence between the respondent and the appellant. No artifice was employed to 
obtain her signature to the application. Nothing was done to prevent her from 
reading the application. It is the general rule, and same is applicable in the case 
at bar, that a party to a contract or representation to which he has affixed his 
signature will not be permitted to urge that he did not read it and that he was 
ignorant of its contents and supposed them to conform to what he had agreed 
with or represented to the adverse party or his agent. Hubenthal v. Spokane & 
Inland R. Co., 43 Wash. 677, 86 P. 955. The respondent accepted the policy one 
year prior to the destruction of the dwelling. She is charged with having read 
the policy and the application (which she knew, when she signed same, contained 
misstatements) attached thereto. She then knew—she is charged with knowledge— 
that the statement respecting previous loss by fire was false. The statement was 
a material representation as it was one that would influence a prudent insurer in 
determining whether to accept the risk. We hold that every fact which is untruly 
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stated must be regarded as material within the statute providing that “No oral 
or written misrepresentation or warranty made in the negotiation of a contract 
or policy of insurance, by the assured or in his behalf, shall be deemed material 
or defeat or avoid the policy or prevent it attaching, unless such misrepresenta- 
tion or warranty is made with the intent to deceive. If any breach of a warranty 
or condition in any contract or policy of insurance shall occur prior to a loss 
under such policy, such breach shall not avoid the policy nor avail the insurer to 
avoid liability, unless such breach shall exist at the time of such loss under such 
contract or policy” (Rem. Rev. Stat. § 7078), if the insurer’s knowledge or 
ignorance thereof would naturally influence the insurer’s judgment in making the 
contract. The admittedly untrue statement over the respondent’s signature was a 
representation that would influence the insurer’s judgment in making the contract. 

[6] “We have gone far in maintaining, as a question of fact, the intent 
accompanying false and fraudulent representations and have allowed to be sub- 
mitted to the jury for its determination the question of intent where there has 
been very slight proof that the applicant for insurance might have had no idea 
of procuring the policy by misrepresentations; but the rule should not be so far 
extended as to include a case such as this, and allow insurance to be enforced 
which was not procurable had the truth been told, where it was issued relying 
upon fraudulent statements, and the proof of honest intent consists merely in the 
applicant’s bare affirmation that his intent was honest. The proof of the making 
of false and fraudulent representations raises a presumption of dishonest motive 
which must be overcome by evidence establishing an honest motive.” Day v. St. 
Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95, 99. 

The judgment is reversed, and the cause remanded, with direction to dismiss 
the action. 

Mitchell, Main, Blake, Steinert, and Geraghty, JJ., concur. 

Beals, C. J., concurs in the result. 

Tolman and Holcomb, JJ., dissent. 


KUMOR v. SCOTTISH UNION & NATIONAL INS. CO. et al. No. 1845 
Supreme Court of Wyoming... June 19, 1934. 
33 Pacific Reporter (2d) 916. 
2. INSURANCE. 


In vendor's action on fire policy, where evidence was conflicting as to wheth- 
er bootlegging establishment was conducted on premises so as to increase 
hazard, trial court’s finding in vendor’s favor held warranted. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Where “contract of sale clause” attached to vendee’s fire policy made policy 
proceeds, subject to terms and conditions of policy, payable to vendor to amount 
not exceeding balance unpaid on contract of sale, vendee’s adjustment agree- 
ment with insurer as to value ot dwelling and amount of fire loss held not bind- 
ing on vendor, especially where balance due on sale contract exceeded face 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

Appeal from District Court, Sheridan County; James H. Burgess, Judge. 

Action by Ed Kumor against the Scottish Union & National Insurance 
Company and another. Judgment for plaintiff against named defendant, and 
such defendant appeals. 

Affirmed. 


S. M. True, of Denver, Colo., and John G. Hutton and Roy Bedford, both 
of Sheridan, for appellant. 

R. E. McNally and Maurice L. Cone, both of Sheridan, for respondent. 

River, Justice. 

In this case, review by direct appeal is sought of a judgment of the district 
court of Sheridan county, which allowed a recovery for a fire loss under an in- 
surance policy issued by: the defendant and appellant, the Scottish Union & 
National Insurance Company, a corporation, which will be hereinafter generally 
designated as the “insurer.” John F. Magoon, named in this policy as the “in- 
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sured,” will usually be mentioned as the “vendee,” and Ed Kumor, the plaintiff 
and respondent, as the “vendor.” 

The record discloses the following facts: The insurer is a foreign corporation 
authorized to conduct the business of insuring property in this state against 
loss or damage by fire. Under date of June 18, 1928, the vendor agreed, by 
written contract, to convey to the vendee, through sufficient warranty deed, lots 
11, 12, and 13, in block 28, of Suburban Homes Company addition to the city of 
Sheridan, Wyo., together with the improvements thereon, upon the vendee’s 
paying the purchase price of $1,346.90, in certain specified payments. The con- 
tract contained the following ‘clause: “The party of the second part agrees to 
keep the buildings on said premises insured in a sum not less than present 
amount, in favor of and payable to party of the first part, as his interests may 
appear.” The party of the second part thus nominated was the vendee of the 
property. 

On May 11, 1931, the insurer, through its Sheridan, Wyo., agency, issued to 
the vendee its policy insuring him against all direct loss and damage by fire, in 
the sum of $1,200, on the on: and one-half story frame building, situate on lots 
11 and 12, aforesaid. There was attached to the policy a “Contract of Sale 
Clause,” to be described more in detail later, wherein Magoon was designated 
as “vendee,” and Kumor as “vendor.” 

While the policy, aforesaid, was in force, and on April 23, 1932, the insured 
building was completely destroyed by fire. The insurer having declined to pay 
the loss, the vendor brought action against it, in the district court of Sheridan 
county, to enforce his alieged rights under the contract of insurance, making 
Magoon, also, a defendant. 

After the issues were made up, a trial to the court without a jury resulted 
in a general finding in favor of the plaintiff and against the defendants, to- 
gether with a finding that, on the date when the fire occurred, the balance un- 
paid on the contract of sale, aforesaid, was $1,350.17, a sum which exceeded the 
face value of the policy, and that hence Magoon, on said date and also’on the 
date of the judgment, had no interest in or claim to the proceeds of said policy. 
Judgment was, accordingly, entered for the vendor against the insurer, for the 
sum of $1,279.33 and costs. and Magoon was adjudged to have no interest at all 
in the policy proceeds. 

In criticism of this judgment, the insurer directs our attention to certain 
provisions appearing in the issued policy, as follows: “This entire policy shall 
be void if the insured has concealed or misrepresented any material fact or cir- 
cumstance concerning this insurance or the subject thereof.” Also: “Unless 
otherwise provided by agreement in writing added hereto this Company shall 
not be liable for loss or damage occurring * * * (b) while the hazard is increased 
by any means within the control or knowledge of the insured;” and, referring to 
the insured building, that it is “occupied and to be occupied only for dwelling 
purposes.” 

In connection with these provisions, the “Contract of Sale Clause,” attached 
to the policy, as aforesaid, is relied on; that clause, so far as material here, 
being: ' 

“If this policy be not payable to a mortgagee, trustee or beneficiary under 
deed of trust, the proceeds of this policy, subject to all its terms and conditions, 
shall be payable to said vendor and/or said vendee as follows: 

“First: To said Vendor, to an amount not exceeding the balance unpaid, at 
the time of loss, upon the contract of sale above referred to; and 

“Second: The balance, if any, to said Vendee.” 

The argument advanced for the insurer upon these contract stipulations and 
the record, as we understand it, is that the vendor, under the contract of sale 
clause, was bound by all the “terms and conditions” of the insurance contract 
to the same extent as the ver:dee, and that, if the latter violated any of them so 
as to cause a forfeiture of the policy, then the insurer is not liable to the vendor, 
in consequence. With this position, it seems that counsel for the vendor agree. 
We, too, are inclined to think it correct, for the terms of the contract of sale 
clause, as we read them, accomplish exactly what is generally said by the au- 
thorities to be the legal effect of the simple loss-payable or open-mortgage 
clause. In Howrey v. Star Insurance Company of America (Wyo.) 28 P.(2d) 
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477, 479, quoting trom 5 Couch on Insurance, 426, § 1215a, it was said: “The 
courts are practically agreed that, under a simple loss-payable or open-mortgage 
clause, which, unlike the standard mortgage clause, contains no provision re- 
garding the rights of the mortgagee in case of a breach, in a policy of insurance 
issued to the mortgagor, and payable to the mortgagee as his interest may ap- 
pear, the mortgagee is simply an appointee of the insurance fund, whose right 
of recovery is no greater than the right of the mortgagor, so that a breach of 
the conditions of the policy by the mortgagor which would prevent a recovery 
by him, precludes recovery from the insurer by the mortgagee.” 
But it is argued upon the foregoing as a premise that, in the case at bar, 
the vendee violated the provisions of the policy quoted above because, as it is 
said, the hazard was increased through the use by the vendee of the insured 
premises as a bootlegging establishment. The law on this point seems to be as 
stated by 26 C. J. 558, § 775, on the authority of a multitude of cases: “If the 
policy specifies certain acts as constituting an increase of hazard or risk such 
as to avoid the policy, and the facts are not in dispute or the evidence thereon 
is clear or uncontradicted, the question whether there has been such an increase 
of hazard or risk is for the court to determine. But where the evidence is con- 
flicting or permits of different inferences, the question is for the jury whether 
certain acts increased the risk, as is also the question whether insured had 
knowledge or control of the acts constituting an increased hazard, where the 
provisions of the policy are thus qualified.” ‘ 


[1, 2] In the instant case, the action was tried to the court without a jury 
and a general finding was made, as we have said, in favor of the vendor and 
against the insurer. If there is substantial evidence in the record to sustain the 
finding or if it was made upon evidence conflicting in character, under familiar 
rules governing appellate court practice, it must stand. The previous decisions 
of this court have reiterated these principles so often, it is unnecessary to cite 
them now. Our examination of the record leads us to think that, under them. 
we may not interfere with the finding thus made by the trial court. 


It appears that one of the attorneys for the insurer engaged in the trial 
of the case testified, as a witness in its behalf, that in June, 1932, the vendee 
came to his office in Denver, Colo., having been sent there by the adjuster who 
handled the matter of the loss here involved for the insurer; and that vendee 
told him, in response to questioning, that he bought the place for the purpose 
of carrying on a bootlegging trade, ahd had so conducted the place ever since 
he bought it, including the time of the fire, and that he kept liquor stored 
there. The adjuster, aforesaid, testified that, responding to his questions, the 
vendee stated that he carried a stock of liquors at the location of the fire, hav- 
ing started a bootlegging establishment at that place. A Mr. Edwards, engaged 
in the local insurance business, testified that the insurance hazard would be in- 
creased in a residence by its being “used for the illicit traffic in liquor and the 
possession of liquor and sales in the premises.” On cross-examination, he sta- 
ted substantially that the habitual conduct of a public resort every day and ev- 
ery night with a crowd there would materially increase the hazard. The insurer 
also introduced the records of a justice of the peace of Sheridan county show- 
ing that, on a search warrant returned February 9, 1932, certain liquors were 
found on lots 11 and 12, Mock 28, Suburban Homes addition to the city ot 
Sheridan, Wyo., belonging to the vendee; that, on the date last mentioned, he 
pleaded guilty to, was fined, and given a suspended sentence to jail for, the un- 
‘awful possession of liquor and, also, the unlawful sale thereof in Sheridan 
county to a party named; and that on March 26, 1932, he violated the terms 
of the suspended sentence, aforesaid, by having in his possession liquor unlaw- 
fully. 


The vendor, however, testified that he visited the vendee’s place once or twice 
a month; that the vendee rented other proprty, in the same block with this prop- 
erty under contract of sale, the other house being located close to the highway; that 
the house which burned was located about 200 feet from the highway; that the 
house last mentioned was furnished as an ordinary home was furnished; that he 
never saw any beer there; that that house was never used at all for bootlegging 
purposes, but strictly for a dwelling house by the vendee and his wife; that the 
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vendee entertained in the house near the highway, and the liquor would be in this 
house. The vendee was not present at the trial and gave no testimony in the case. 

Counsel for the insurer frankly concede that the testimony as to increase of 
hazard was not as definite as they “might wish.” When the testimony of Edwards 
is analyzed, it is far from clear that its purport was that an increase of hazard 
would flow from the facts proven regarding the use of the house where the loss 
occurred. There does not seem to be any proof whatsoever ‘of the details which 
he testified would, in hjs opinion, result in an increased hazard, i. e., that the house 
was an habitual public resort for the illicit traffic in liquor. The testimony of the 
insurer’s attorney and its adjuster, as to statements of the vendee, did not afford 
such proof. For aught that appears, the vendee’s bootleg trade might have been 
simply to supply the requirements of a few customers only and not the public 
generally. Even if this testimony be regarded as indicating an illicit traffic in 
liquor in its most objectionable form, yet there is still the testimony of the vendor 
that the burned house was never used at all for bootlegging but strictly as a dwell- 
ing house, and that another house entirely was used by the vendee for his entertain- 
ing with liquor. This produced a conflict in the testimony which the trial court 
had the power to resolve in favor of the vendor. It heard and saw the witnesses, 
a privilege not accorded us. 

[3] It appears that on April 28, 1932, at Sheridan, Wyo., five days after the 
fire, the vendee signed an “Adjuster’s Agreement” with the insurer, through its 
adjuster, which stated that: 

“It is Hereby Agreed that the whole sound value of the property described in 
Policy No. 839746 of the Scottish Union & Nat. Company, issued at its Sheridan, 
Wyo. Agency, and the whole loss and damage to said property by the fire of April 
23, 1932, is, after a full examination, agreed upon in compromise and finally deter- 
mined to be as follows: Sound value of dwelling $1028.89. Whole loss thereon 
$1028.89. Total insurance thereon $1200.00 inc. 

“The consideration of this agreement is the avoidance of all misunderstand- 
ing or dispute as to the amount of said sound value and loss and damage, and is 
without reference to any other condition or provision of the policy or any matter 
of difference thereunder.” 

It is said that the judgment in question is erroneous because no recovery 
should have been permitted in excess of the amount thus stipulated as the sound 
value and whole loss on the property: and that the vendor, although he was not a 
party to this adjustment agreement, is bound thereby. A careful examination of 
the authorities leads us to think that this contention cannot he sustained. 

In 26 C. J. 412, we find the text citing the decisions of a number of courts of 
last resort in the country of undoubted standing and authority, and stating that: 
“Where a mortgagor and a mortgagee are both interested in the insurance, their 
respective rights having attached at the time of the loss or prior thereto. It is 
usually held that an adjustment with one is not binding on the other.” 

In 38 A. L. R. 383, in a well-prepared note reviewing the cases, it is also 
said: “The weight of authority is to the effect that a mortgagee entitled to the pro- 
ceeds of an insurance policy by virtue of a simple loss-payable clause in the policy 
is not affected or bound by an adjustment of the loss, whether by arbitration or 
agreement, by the insured and the insurer, without his knowledge or consent.” We 
have already indicated our view that the contract of sale clause, incorporated in 
the policy in the case at bar, is, in legal effect, identical with the simple loss-payable 
clause. 

So, in 5 Couch on Insurance, 4434, § 1215a, a very late and exhaustive work 
on the subject, listing many cases in its support, it is likewise declared that: “The 
weight of authority is to the effect that a mortgagee entitled to the proceeds of 
an insurance policy by virtue of a simple loss-payable clause in the policy is not 
attected or bound by an adjustment of the loss, whether by arbitration or agree- 
ment, by the insured and the insurer, without his knowledge or consent.” 

The case of Hall v. Fire Association of Philadelphia, 64 N. H. 405, 13 A. 648, 
Was an action on policy of fire insurance issued by the defendants on the 
Property of one Hall, and made payable in case of loss, to Woodman, mortgagee, 
as her interest might appear, thus presenting a loss-payable clause, it will be 
observed, which resembles closely the contract of sale clause in the policy at bar. 
Hall, without the knowledge, consent, or authority of Woodman, submitted the 
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question of the loss to referees, who awarded a sum less than the mortgage debt 
due to Woodman. The defendants claimed that Woodman was concluded by the 
award. Holding against this contention, the court used the following language: 
“The policy might have been avoided by Hall’s breach of its conditions, because 
such was the contract (Baldwin v. Phoenix Ins. Co., 60 N. H. 164); but, at the 
moment of the loss, the rights of the parties were fixed. Whatever amount was 
secured by the policy, to the extent of the mortgage debt, was due to Woodman. 
To her the defendant was bound to pay it. Hall could not release the defendant 
from its obligation, nor defeat Woodman’s right. He could no more adjust the 
amount of the loss than he could release it. Harrington v. Fitchburg Mut. Fire Ins, 
Co. 124 Mass. 126, 131: Brown v. Roger Williams Ins. Co, 5 R. I. 394, 399; 
Browning v. Home Ins. Co., 71 N. Y. 509 [27 Am. Rep. 86]. Woodman, not being 
a party or privy to the reference, is not concluded or affected by the award. Maha- 
gan v. Mead, 63 N. H. 130.” 

In Hathaway v. Orient Insurance Company, 134 N. Y. 409, 32 N. E. 40, 41, 
17 L. R. A. 514, the mortgage held by the plaintiff contained a covenant ‘that the 
buildings should be kept insured against damage by fire for the benefit of its 
holder. Breckon, the mortgagor, procured a policy of the defendant which des- 
cribed Breckon as the owner and Hathaway as the mortgagee, and provided that 
in case of loss the damages should be “payable to Hathaway as his mortgage inter- 
est may appear.” A loss occurred and the mortgagee sued to recover under the 
policy. Stating the point for decision, the court of appeals said: “The liability of 
the insurer is admitted, and the question here is whether the owner of the property 
and the insurer may, without the concurrence of the mortgagee, effect an accord and 
satisfaction without the assent of the latter.” After reviewing the authorities, the 
court’s conclusion upon the matter is stated thus: “Upon principle and authority it 
seems to be clear that the defendant in this case had no authority to agree with the 
owner as to the amount of the damages, and determine as between him and the 
mortgagee what sum was payable to each; and the accord and satisfaction entered 
into between the insurer and the owner is not a bar to a recovery by the mortgagee 
of his damages.” ‘ 

See, also, Insurance Underwriters’ Agency v. Pride, 173 Ark, 1016, 294 S. W. 
19: Leslie v. Firemen’s Insurance Company of Newark, N. J., 60 Misc. 558, 112 
N. Y. S. 496. 

Stress is laid on the fact that the vendor is bound by the terms and conditions 
of the policy, but no provisions of the policy here involved have been called to our 
attention which authorize clearly and unmistakably the vendee to act for the vendor 
in making an adjustment agreement such as is here presented. Especially is this 
true when the proofs submitted in the case established that the amount unpaid and 
due the vendor from the vendee on the contract of sale at the time of the fire 
exceeded the face of the policy. Hence, under the terms of the contract of sale 
clause, aforesaid, the vendee had no interest whatsoever in the proceeds of the 
insurance contract accruing in consequence of the loss. It would certainly seem 
good law that only by virtue of explicit and positive provisions in the policy to 
that effect should a vendee, who has not the slightest claim upon its proceeds, have 
the right, simply by his own agreement with the insurer, to destroy any part of 
the claim of the vendor 

Finding no error in the record presented here by the insurer, our conclusion ts 
that the judgment should be affirmed. 

Affirmed. 

Kimball, C. J., and Blume, J., concur. 
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BEE LINE TRANSP. CO. v. CONNECTICUT FIRE INS. CO. OF 
HARTFORD. No. 14110. 
District Court, E. D. New York. May 8, 1934. 
6 Federal Supplement 816. 
INSURANCE. 


Marine policy covering vessel’s legal liability for collision, grounding, strand- 
ing, and loss or damage to any vessel or craft while in tow of vessel insured 
“subject to all terms and conditions of this clause,” held. not to cover vessel’s 
liability for loss of cargo, since quoted words, which are words of restriction, 
did not refer to entire paragraph, which might have covered liability for loss of 
cargo, but only to words which limited liability. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

In Admiralty. Libel by the Bee Line Transportation Company against the 
Connecticut Fire Insurance Company of Hartford, wherein libelant excepted to 
the answer which pleaded no defense and put libelant to its formal proof. 

Exceptions overruled. 

Single, Atkins & Tyler, of New York City (Christopher E. Heckman, of 
New York City, of counsel), for libelant. 

Bigham, Englar, Jones & Houston, of New York City (George S. Brengle, 
of New York City, of counsel), for respondent. 

Byers, District Judge. 

Hearing on exceptions to answer whick pleads no defense, and puts libelant 
to its formal proof. 

The libelant seeks to recover from the respondent the amount alleged to be 
due under a marine insurance policy because of the following circumstances: 

The libelant’s tug Wyoming in November of 1927 was towing four vessels 
containing coal, including its own numbered barges 801 and 806; these two sank 
while the tow was en route to Woods Hole, from New London, when in the 
vicinity of Point Judith. 

The circumstances appear in the case of The Wyoming (D. C.) 58 F.(2d) 
789. The barges’ seams opened, causing them to leak from pounding in heavy 
seas, with the result stated; the court found that the tug was at fault for pro- 
ceeding with her voyage under the circumstances disclosed, and consequently she 
was held liable for the loss of the cargo. : 

The question for decision is whether, under the terms of the insurance policy 
issued by the respondent to the owner of the tug, recovery can be had for thé 
liability so imposed. 

The policy contains collision and tower’s liability clauses as follows: 

“And it is further agreed that if the vessel hereby insured, or her tow, shall 
come into collision with any other vessel, craft or structure, floating or otherwise, 
or shall cause such other vessel or craft to strand and/or strike the ground or 
any substance or thing (other than water); and the assured shall in consequence 
thereof become liable to pay, and shall pay by way of damages, to any other 
person or persons any sum or sums not exceeding in respect of any one such 
collision the value of the Vessel hereby insured, we, the assurers, will pay the 
assured such proportion of such sum or sums so paid as our subscriptions hereto 
bear to the value of the vessel hereby insured. And in cases where the liability 
of the vessel has been contested, with the consent, in writing, of a majority of 
the underwriters on the hull and machinery (in amount), we will also pay a like 
proportion of the costs thereby incurred or paid; but when both vessels are to 
blame, then unless the liability of the owners of one or both of such vessels 
becomes limited by law, claims under the Collision Clause shall be settled on the 
principle of Cross Liabilities, as if the owners of each vessel had been compelled 
to pay to the owners of the other of such vessels such one-half or other propor- 
tion of the latter’s damages as may have been properly allowed in ascertaining 
the balance or sum payable by or to the assured in consequence of such collision; 
and it is further agreed that this policy shall also extend to and cover the said 
vessel’s legal liability for any collision and/or grounding and/or stranding and/or 
loss or damage which may occur to any vessel or vessels or craft while in tow of 
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said vessel, subject to all the terms and conditions of this clause. It is hereby 
further agreed that the principles involved in this clause shall apply to the case 
where two or more of the vessels and/or structures involved are the property 
in part or in whole of the same owners, all questions of responsibility and amount 
of liability as between such ships or vessels being left to the decision of a single 
arbitrator, if the parties can agree upon a single arbitrator, or failing such agree- 
ment, to the decision of arbitrators, one to be appointed by the managing owners 
of such vessels, and one to be appointed by the majority in amount of under- 
writers interested in each vessel; the two arbitrators chosen to choose a third 
arbitrator before entering upon the reference, and the decision of such single or 
of any two of such three arbitrators, appointed as above, to be final and binding. 

“Provided always that this clause shall in no case extend to any sum which 
the assured may become liable to pay, or shall pay, for removal of obstructions 
under statutory powers, or for loss of life or personal injury.” (Italics added 
fur ready identification.) 

Legal liability has been established as against the Wyoming, and the question 
is whether this policy covers it. 

If the policy had provided that it was to “extend to and cover the said 
vessel’s legal liability” without more, there could be no doubt that the respondent 
would be held; but that is not the form of the engagement. The quoted expres- 
sion is followed by limitations upon the nature of the legal liability for which 
responsibility is assumed, namely, collision, grounding, stranding, and loss or 
damage to any vessel or craft while in tow of the vessel insured. 

Nothing is said or suggested about legal liability for cargo, or to any other 
person. 

Then follow the words “subject to all the terms and conditions of this 
clause.” Just what this expression means, for present purposes, may not be 
entirely clear, but “this clause’ can refer to nothing which precedes the semi- 
colon which divides the provisions touching the liability of both vessels for col- 
lision damage, from that part of the contract which deals with the legal liability 
of the Wyoming. 

To relate back that liability to earlier clauses in the paragraph having to do 
with the responsibility of the Wyoming te answer for collision on her own part 
or that of her tow to any other person [i. e., a cargo owner, Marine Transit 
Corporation v. Northwestern Fire & M. Ins. Co. (C. C. A.) 67 F.(2d) 544] 
would be to construe the word “clause” to mean “paragraph.” No authority is 
cited for so disregarding the choice of words employed by the parties to this 
contract. ; 

Even if this were to be done, it is open to grave doubt that so important an 
undertaking would be found to reside in such an expression as “subject to all 
the terms,” etc., which ordinarily are words of restriction rather than expansion 

If the parties had intended that the obligation to insure against legal liability 
of the tower was to be other than general in its reach, and apparently they did, 
and they still intended it to cover loss of cargo, i. e. damages paid to any other 
person, it was open to them to contract upon that basis. This decision is based 
upon their failure to do so. 

If the foregoing is correct, it follows that the exceptions to the ans 
be overruled. 

Settle order. 
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Home Ins. Co. ot New York v. Alsup-Baker 
Motor Co., Inc. 


AUTOMOBILE. 
HOME INS. CO. OF NEW YORK v. ALSUP-BAKER MOTOR 
CO., Inc. No. 4885. 
Court of Appeal of Louisiana. Second Circuit. 
June 4, 1934. 
155 Southern Reporter 33. 
INSURANCE. 

Where insurer, notwithstanding theft insurance policy on automobile had been 
canceled, paid amount due on note covering part of purchase price, and holder 
transferred and delivered note to insurer with right of subrogation to all rights 
against maker and indorser of note, insurer held entitled to recover from indorser 
halance due on note as against indorser’s contention that insurer’s payment to holder 
of note constituted payment of loss under policy (Rev. Civ. Code, art. 2160). 

Buyer of automobile gave note and chattel mortgage in part payment 

of purchase price, and note and mortgage were sold and indorsed to credit 

company, together with assignment of interest in theft insurance policy. 

Subsequently, the theft insurance policy was canceled, and thereafter the 

automobile was stolen and not recovered. The insurer, notwithstanding the 

theft insurance policy covering the automobile had been canceled, paid 

the amount due on the note to the credit company which transferred and 

delivered the note to the insurer under circumstances showing intention to 

subrogate the insurer to all the rights of the credit company against the 
maker and indorser of the note. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; R. C. Culpepper, 
Judge. 

Suit by the Home Insurance Company of New York against the Alsup-Baker 
Motor Company, Incorporated. From a judgment in favor of the defendant, the 
plaintiff appeals. 

Reversed, and judgment rendered in favor of the plaintiff in accordance with 
pinion. 

H. W. Hill, of Alexandria, for appellant. 

Polk & Robinson, of Alexandria, for appellee. 

Mitis, Judge. 

The Alsup-Baker Motor Company, Incorporated, on July 24, 1931, sold to E 
Wells an automobile, accepting in part payment the purchaser's note for $656 
secured by chattel mortgage. This note was indorsed in Mank and sold bv the 
notor company to the Universal Credit Company, to which also was assigned, to 
the extent of its interest, the fire and theft insurance policy issued on the car by 
the Home Insurance Company of New York. The insurance company, becoming 
lissatisfied with the risk, canceled this policy as of date August 13, 1931, informing 
the credit company thereof and mailing notice to Wells. Deprived of this security, 

‘redit company, holder of the note, demanded of the Alsup-Baker Motor Com- 
pany, Inc., indorser thereon, that it either repurchase the note or repossess the car. 


ad, the motor company, on September 12, 1931, executed a waiver in favor of 


VW 


1 


i credit company and guaranteed the payment of the account. In consideration 
this waiver and guaranty, the credit company retained the note which had been 
reduced by payments to a balance of $392.59 when on April 24, 1932, the car was 
stolen and never recovered. The credit companv then, though the policy of insur- 


ance had heen canceled, called upon the Home Insurance Company to make good, 


S prost 


~s on ctive loss in the amount due on the note _The insurance company, though 
either legally or morally obligated so to do, in view of the large business given 
it by the credit company, paid the loss. Upon this payment the credit company 
transferred and delivered to it the note and executed a loss agreement upon a 
regular form, which was intended as a subrogation to the insurance company of all 
‘ne rights of the credit company against the maker and indorser of the note. 
J "he Home Insurance Company of New York brings this action against the 
\isip-Baker Motor Company, Inc., for the balance due on the note together with 
the interest and attorney’s fees. 
The suit is defended on the theory that the payment by the insurance company 
Yas one of insurance and was so intended, and that it applied in satisfaction, pay 
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ment, and discharge of the note and not as a consideration for the transfer of the 
note to cnd the subrogation in favor of the insurance company. The lower court 
took this view of the case and in an able written opinion rejected plaintif’s 
demand and dissolved, without damages, writ of attachment it had issued at its 
request. 

From this judgment plaintiff alone has appealed. 

The opinion of the lower court shows that its judgment is predicated upon the 
assumption that the insurance policy was in force at the time of the payment by 
the insurance company. This is shown by the following brief excerpt: 

“The conclusion as we see it is inescapable that the note was paid with the 
insurance on the car, which insurance plaintiff justly owed, and which when paid, 
as was paid, discharged the note in the hands of the credit company, thereby dis- 
charging defendant under its endorsement.” 

Again: 

“The record makes it clear that the $392.59 paid by the plaintiff to the credit 
company in the adjustment of this loss was the only money which was ever paid 
out by plaintiff in this matter and that it was paid strictly as a settlement of its 
obligation under the policy.” ‘ 

The opinion does not comment upon the clearly proven fact that the policy 
was canceled August 13, 1931, many months before the car was stolen or payment 
made; that notice of cancellation was mailed to Wells, though he testified that it 
was not received by him; that notice of the cancellation was given to, acknowledged 
and acted upon by, the credit company and defendant indorser. 

The situation is made somewhat obscure by the unfortunate choice of words 
used by counsel for plaintiff in the petition and in the statement of facts and by the 
execution of the waiver and subrogation on regular forms unsuited to the real 
nature of the transaction. Article 7 of the petition reads: 

“That on April 4th, 1932, said car was stolen from said Wells and has never 
been recovered; that although said policy of insurance had been cancelled, never- 
theless, petitioner at the solicitation of said Universal Credit Company, assumed 
liability, and paid off to said Universal Credit Company the unpaid balance on said 
note of said Wells, amounting to the sum of $392.59, taking from said Universal 
credit Company a full subrogation to all of its rights both as against said Wells 
and the Alsup-Baker Motor Co., Inc., defendant herein, said subrogation being in 
writing and will be produced on the trial hereof.” 

While the article contains the averment that plaintiff assumed liability, we 
think the further allegation that the policy had been canceled and a subrogation 
taken negatives the idea that the payment was of a loss under an existing policy 
Furthermore, the allegation as to the assumption of liability is explained away in 
the negative by the testimony in the case admitted without objection and showing 
the real facts to be as above set forth. 

Cases should be decided upon the proven facts and not upon the erroneous 
conclusions of the pleader. We are satisfied that the payment by the Home Insur- 
ance Company to the Universal Credit Company was the voluntary payment of a 
third person dictated by reasons of business policy rather than legal obligation, and 
that it was the clear intention of the payer not to discharge the note, but to acquire 
it together with al! rights that the credit company might have against its maker 
and endorser. 

Upon this finding of fact the plaintiff should recover as a transferee in due 
course for a valuable consideration of a negotiable instrument and under the 
express subrogation. Article 2160 of the Revised Civil Code. 

The judgment of the lower court, while correct in its exposition of the law, is 
mistaken in its premise upon which that law is found. 

It is therefore reversed, and judgment is now rendered in favor of plaintiff, 
Home Insurance Company of New. York, and against the Alsup-Baker Motor 
Company, Incorporated, in the sum of $392.59, together with 8 per cent. per annum 
interest thereon from April 4, 1932 until paid, and 15 per cent. on the principal and 
interest as attorney’s fees; defendant to pay the costs of both courts except those 
of the lower court incurred in the issuance and dissolution of the attachment which 
was improvidently granted and which was dissolved on the motion referred to the 
merits with reservation of all rights. 

Drew, J., concurs. 





1934 


f the 
court 
tiff’ 
it its 


n the 
it by 


1 the 
paid, 
dis- 


redit 
paid 
f its 


olicy 
ment 
at it 
dged 


rords 
y the 
real 


lever 
pver- 
med 
said 
ersal 
Vells 
g in 


_ we 
ation 
slicy 
y in 
wing 


eous 
\sur- 
of a 
and 
juire 
aker 


due 
the 


nti ff, 
otor 
num 
and 
hose 
hich 


, the 


Judge. 


Auto. ] Pennsylvania Indemnity Corporation v. Kurtz 1327 


PENNSYLVANIA INDEMNITY CORPORATION v. KURTZ. No. 25. 
Court of Appeals of Maryland. May 17, 1934. 
172 Atlantic Reporter 607. 
2, INSURANCE. 


Testimony of injured person’s witness that practically immediately after 
collision he saw wagon attached to insured’s truck and about to be moved held 
to show as matter of law that truck was being operated or manipulated to tow 
wagon within liability policy relieving insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Court of Common Pleas of Baltimore City; Joseph N. Ulman, 


Suit by Mary E. Kurtz against the Pennsylvania Indemnity Corporation. 
Judgment for plaintiff, and defendant appeals. 

Reversed without new trial. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Digges, Parke, and 
Sloan, JJ. 

James U. Dennis, of Baltimore (Frederick C. Smith, Jr., of Baltimore, on 
the brief), for appellant. 

John Y. Offutt, of Baltimore (James J. Lindsay and L. Wethered Barroll, 
both of Baltimore, on the brief), for appellee. 

ApKIns, Judge. 

The appellee was injured in a collision between the automobile in which she 
was riding as a passenger and a truck of the Allers & Bell Tranfer Company, 
Incorporated, which then held a policy of liability insurance in the appellant com- 
pany. Judgment was recovered by the appellee against the transfer company for 
31,000, and execution issued thereon, and trucks of the transfer company levied 
upon; but, by reason of conditional sales contracts thereon, they were not sold 
under the execution, but a settlement was made with the holders of the conditional 
sales contracts and the amount received in the settlement credited on the judg- 
ment, and the execution countermanded; and this suit was brought by appellee for 
the balance of said judgment. After the institution of the suit but before the 
filing of the amended declaration in this case, another execution was issued on 
said judgment and returned “nulla bona.” 


In the policy of insurance there is a condition that “this policy does not 
cover any liability in respect of injuries caused in whole or in part by any auto- 
mobile insured hereunder while being operated or manipulated * * * to propel 
‘tow any trailer or other vehicle used as a trailer, unless such liability is 
specifically included herein by indorsement.” It is admitted that there was no 
such indorsement on the policy. 

It appears from the testimony of a witness produced by plaintiff that at the 
time of the accident the truck was backed up against the curb of the street and 
that a few minutes after the accident and before plaintiff was taken from the 
scene a circus wagon was seen by him attached to the truck, and that the truck 
was then about to move out. This witness and the plaintiff testified that at the 
time of the accident the wagon was not attached to the truck. The manager of 
the transfer company, testifying for the defendant, said that before the collision 
the wagon had been attached to the truck and he was about to give the signal 
to start when the collision occurred. A demurrer prayer offered by defendant was 
refused, and an exception reserved to that ruling. This appeal is from a judgment 
for the plaintiff. 

[2] But in the opinion of a majority of the court the testimony of plaintiff's 
own witness, that practically immediately after the accident he saw the wagon 
attached to the truck and about to be moved, was sufficient in the circumstances 
disclosed by the record to show as a matter of law that at the time of the acci- 
dent the truck was being operated or manipulated to propel or tow the wagon, 
within the meaning of the policy. 

This being the conclusion of the court, it has been found unnecessary to 
consider other grounds urged by the defendant in support of the prayer, one of 
which was the alleged insufficiency of the return on the execution before the 
institution of the suit. 

Judgment reversed without a new trial, with costs. 
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BLAIR v. TRAVELERS’ INS. 
GARVEY v. SAME. 
Supreme Judicial Court of Massachusetts. Worcester. June 
190 Northeastern Reporter 808. 
NSURANCE. 


In suits to apply in satisfaction ct personal injury judgments alleged obliga- 
tion of automobile insurcr for damages sustained by operation of insured’s au- 
tomobile, evidence established that automobile driven by guest of employee of 
insured under employee’s supervision for convenience and pleasure of guest and 
employee was operated with consent of insured, authorizing recovery by plain- 
tiffs (G. L. [Ter. Ed.] c. 90, §34A; c. 214, §3, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 665]4].) 


Appeal from Superior Court, Worcester County; D. F. Dillon, Judge 

Two suits in equity by Henrietta L. Blair and by Timothy J. Garvey, as 
administrator of the estate of Daniel Garvey, against the Travelers’ a 
Company and another. From tinal decrees dismissing the suits, plaintiffs appe 

oe and decrees diuected to be entered for plaintiffs. 

fk}. A. Ryan, of Worcester, for appellants. 

D. F Gay, of Worcester, for appellees. 

Prercr, Justice. 

These two suits in equity are brought under G. L. (Ter. Ed.) ¢. 214, § ¢ 
10, to reach and apply in satisfaction of judgments obtained in the same 
court the alleged obligation of the defendant insurance company, under a motor 
vehicle policy. The policy was issued to one Benzion Toren, owner of an auto- 
mobile alleged to have been used on the public highway by one Bernard Dion, 
or by one Bernard Perreault under the direct supervision of Bernard Dion, with 
the express or implied consent of said Benzion Toren. The defendant in its 
answer admitted its right to issue policies of insurance under the so-called com- 
pulsory insurance law. St. 1925, c. 346. It further admitted that on August 27, 
1931, it entered into a contract of insurance with said Benzion Toren under the 
eg motor a. insurance law, as prescribed by St. 1926, c. 368, § 2: 
St. 1928, c. 381, § 4; G. L. (Ter. Ed.) c. 90, § 34A. It is not denied that the sedan 
ae by said Toren a registration plates No. 357915, covered by a certifi- 
cate of insurance issued by the defendant, on October 25, 1931, was being op- 
erated or used by one Bernard Dion or Bernard Perreault on a public highway 
known as Southbridge-Dudley Road. 


It appears in the testimony reported under G. L. (Ter. Ed.) ¢. 214, § 24, 
and under Rule 76 of the superior court (1932) that said Dion and Perreault 
operated the automobile on the read and date in question in a manner which 
caused the death of one Daniel Garvey and severe, painful, physical injuries 
the plaintiff Henrietta L. Blair. It also appears in said undisputed testimony 
that the administrator of Garvey and the plaintiff Blair brought individual 
tions of tort in the superior court and that each of them recovered judgment 
against the said Bernard Dior and the said Bernard Perreault for substantial 
sums of money and the costs of their respective actions, and that the judgments 
remain unsatisfied. 

Gk: (Per. Bd.) ¢; 224. 8.3, ch 10 


CO. et al. 





5, 1934. 























































































































































































































provides for suits to reach and apply the 
obligation of an insurance company to a judgment debt under a motor vehicle 
lability policy, as defined in G. L. (Ter. Ed.) ¢. 90, § 34A, which has not been 
satisfied within thirty days aiter the date it was rendered. The material portion 
of said insurance act is as follows: “The following words, as used in sections 
thirty-four A to thirty-four J, inclusive, shall have the following meanings: 
‘Motor vehicle liability policy, a policy of liability insurance which provides 

demnity for or protection to the insured and any person responsible for the op 
eration of the insured’s motor vehicle with his express or implied consent 
against loss by reason of tke liability to pay damages to others for bodily 1 
juries, including death at anv time resulting therefrom, * * * sustained during 
the term of said policy by any person other than employees of the insured 

of such other person responsible as aforesaid who are ertitled to payments 

benefits under the provisions of chapter one hundred and fifty-two, and arising 
out of the ownership, operation, maintenance, control or use upon the ways of 
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the commonwealth of such motor vehicle, to the amount or limit of at least five 
thousand dollars on account of injury to or death of any one person, and, sub- 
ject to such limits as respects injury to or death of one person, of at least ten 
thousand dollars on account of any one accident resulting in injury to or death 
of more than one person. * * *” 

The defendant contends that the motor vehicle was not being operated by 
Dion at the time of the accident, and that if it was operated or used by him, 
such operation or use was without the express or implied consent of the in- 
sured. This position of the defendant presents the only live issue in the cases 
The trial judge filed the tollowing “Memoranda and Order for Decree”: “After 
hearing, the Court finds that on the twenty-fifth day of October, 1931 Bernard 
Dion was operating a Dodge Sedan owned by Benzion Toren, and bearing regis- 
tration plates No. 357915, but that the operation, management and control of 
said automobile by said Bernard Dion, or by his companion, Bernard Perreault, 
at the time of the accident was without either the express or implied consent 
of the owner, Benzion Toren, and, therefore, the prayers of the plaintiff con- 
tained in the within bill are denied. It is hereby ordered that a decree be en- 
tered dismissing the within bill.” Thereafter final decrees were entered dis- 
missing the bills. The cases are before this court on the appeals of the plain- 
tiffs from the final decrees." 

The facts pertinent to the issue whether Bernard Dion had permission to 
use the motor vehicle at the time of the accident are as follows: For six weeks 
previous to the day of the accident Bernard Dion worked for Benzion Toren 
m his farm and without a license operated a truck used by Toren for the whole- 
sale delivery of cider. The testimony does not disclose that Toren knew Dion 
had no license to operate his truck or cared if he had none. Dion testified, in 
substance, that a few days before the accident, which happened on Sunday Oc- 
tober 25, 1931, he learned that his employer wished to sell his sedan, which was 
registered and insured as above stated; that he told Toren he had a customer 
for the sedan if he (Toren) wished to sell it and Toren said, yes; that Dion 
said he would like to take 1t home tou Webster and on Sunday morning he would 
take it to Worcester and show it to the party and would bring back either the 
money or the sedan on Monday wher he returned to work, and Toren said 
“Take the car.” There was further testimony that on Saturday October 24, 
1931, Dion worked on the place and left without the sedan between six and seven 
p.m.; that it was then standing in the back yard; that Toren saw it there be- 
fore he went to bed at about eleven p. m.; that he had the registration card in 
his pocket when he went to bed and when he got up in the morning. Dion did 
not come for the registration card and there is no evidence that Toren or 
Dion thought of the fact that the registration card should be with the sedan. 
There is no evidence that Toren gave any instructions whatsoever as to the use 
f the sedan between the time it should be taken and the time for its return if 
it was not sold. Saturday Dion drove the sedan to Webster and on Sunday 
drove it to Worcester. For reasons which are not material to the issue it was 
not sold at Worcester and Dion drove it back, and on Sunday evening, with the 
deceased Garvey, drove to Southbridge, where he met the plaintiff Henrietta 
Blair and a friend. They were afterwards joined by Perreault. While returning, 
the motor vehicle upset and burst into flames, causing the death of Garvey and 
injuries to Mrs. Blair. 

On the above facts, it is not material that Dion had no license to operate a 
motor vehicle, that he did not have the registration card, that he used the mo- 
tor vehicle for his personal convenience and for the convenience or pleasure of 
invited guests; nor in these circumstances is it material that Dion permitted 
Perreault to operate the automobile in his presence and under his supervision. 
Boyer v. Massachusetts Bonding & Ins. Co., 277 Mass. 359, 363, 178 N. E. 523: 


Johnson v. O’Lalor, 279 Mass. 10, 12, 180 N. E. 525. See G. L. (Ter. Ed.) c. 90. 
25. The case is covered by O’Roak vy. Lloyds Casualty Co. (Mass.) 189 


_—.. 


'“Stipulation. It is hereby agreed between the parties that the issues involved 
in the above named cases are identical and it is therefore stipulated that the record 
l case #52427 Henrietta L. Blair vs. The Travelers’ Insurance Co. et al. may be 
presented for the consideration of the Full Bench of the Supreme Judicial Court 
and that the decision in said case shall also be the decision in the other case.” 
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N. E. 571. Upon the reported testimony the ruling of the trial judge in effect 
that the plaintiffs could not recover was wrong. The evidence required a finding 
that the automobile was operated by Dion with the express or implied consent 
of Toren. The decrees are reversed and decrees are to be entered for the 
plaintiffs in the amounts determined by the judgment in each action. 

Ordered accordingly. 


CACCAVO et al. v. KEARNEY et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 1, 1934. 
190 Northeastern Reporter 817. 
1. INSURANCE. 


In determining insurer’s liability under compulsory motor vehicle liability 
insurance statutes, the statutes and policy must be construed together in the light 
of the General Court’s dominant design in undertaking to deal with the subject 
of motor vehicle liability insurance (G. L. [Ter. Ed] c. 90, §§ 1A, 34B; ¢. 175, 
§ 113A [5]). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. INSURANCE. 

Where motor vehicle was falsely registered and insured under compulsory 
motor vehicle liability insurance statutes in name of owner’s sister and at time 
of accident was driven by owner’s wife with knowledge and consent of registeree, 
vehicle was a trespasser on the highway, but insurer was liable to person obtain- 
ing judgments for death of her husband in such accident, where husband was not 
entitled to benefits of Workmen’s Compensation Act (G. L. [Ter. Ed.] c. 90, §§ 
1A, 34B; c. 175, §113A [5]). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Suffolk County; Gray, Judge. 

Suit by Barbara Caccavo, administratrix, and others, against Mildred E. 
Kearney and others. From a decree for plaintiffs, the defendant Employers’ Lia- 
bility Assurance Corporation, Limited, appeals. 

Affirmed. 

A. B. Goodspeed and R. E. Kempton, both of Boston, for plaintiffs. 

R. B. Coulter, of Boston, for defendants. 

Rucc, Chief Justice. 

The plaintiff seeks by this suit to reach and apply the avails of an insurance 
policy issued by the defendant, the Employers’ Liability Assurance Corporation, 
Ltd. (hereafter called the insurer), to the satisfaction of judgments in actions at 
law obtained by the plaintiff against the other two defendants for negligently 
causing the death of the plaintiff’s intestate. In March, 1930, the plaintiff’s intestate, 
upon a public way within the Commonwealth, received fatal injuries as the result 
of the operation of a motor vehicle registered as hereafter described in the name 
of the defendant Eleanor M. Kearney and operated with her knowledge and con- 
sent by the defendant Mildred E. Kearney. At the trial of the actions, in which 
judgments against the Kearneys were recovered, the jury were instructed that 
the motor vehicle in question could be found to be a trespasser upon the highway 
and that the defendant Eleanor M. Kearney could be found legally responsible 
for the operation of the motor vehicle by the defendant Mildred E. Kearney 
under St. 1928, c. 317, § 1. The insurer refused to pay the judgments. The case 
was submitted upon an agreed statement of facts. A decree was entered in favor 
of the plaintiff. The insurer appealed. Further material facts are that the defend- 
ant Eleanor M. Kearney applied to the insurer for a motor vehicle liability policy 
in accordance with St. 1925, c. 346, as amended, as to compulsory motor vehicle 
insurance and that such policy was issued and was not canceled prior to the 
accident here in question. The application of the defendant Eleanor M. Kearney 
for registration of the motor vehicle in accordance with G. L.. c. 90, § 2, as 
amended, was duly received by the department of public works of the Common- 
wealth and was accompanied by a certificate, executed by an agent of the insurer, 
stating that the insurer had issued to the applicant a motor vehicle liability policy 
of the form and nature required by St. 1925, c. 346, as amended, such policy to 
be effective on January 1, 1930, and to expire on December 31, 1930. The appli- 
cation stated that the applicant was owner of the motor vehicle in question. That 
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motor vehicle was required to be insured under St. 1925, c. 346, as amended. 
Upon that application a certificate of registration for the motor vehicle was issued 
to the defendant Eleanor M. Kearney on or about January 1, 1930, which had 
not been canceled or annulled at the time of the fatal accident to the plaintiff’s 
intestate. The motor vehicle described in the declarations attached to the policy 
and certificate and thus accurately identified is the motor vehicle involved in that 
accident. The plaintiff’s intestate was not an employee of either of the individual 
detendants and was not entitled to benefit under the Workmen’s Compensation 
act (G. L. [Ter. Ed.] c. 152). The defendant Eleanor M. Kearney at no time 
had a legal or equitable title to the motor vehicle. She never drove it. She had 
yo license to operate it. It was purchased by her brother, Frank Kearney, who 
was husband of the defendant Mildred E. Kearney. When the fact as to owner- 
ship was discovered by the insurer, it immediately notified the other two defend- 
ants that it would not be responsible for any verdict rendered against either of 
them and would decline to defend actions against them, and that all its conduct 
in the premises would be under full reservation of all its rights. The defence of 
those actions against the individual defendants was assumed -by personal counsel 
for the individual defendants. 

Pertinent statutory provisions are these: “No motor vehicle * * * shall 
be registered * * * unless the application therefor is accompanied by a cer- 
tificate as defined” in section 34A; that is to say, a certificate that the motor 
vehicle is insured under the compulsory insurance law. St. 1925, c. 346, § 1, as 
amended (G. L. [Ter. Ed.] c. 90, § 1A). 

“Any company issuing a certificate through a duly authorized officer or agent, 
which is filed with the registrar in connection with the registration of a motor 
vehicle, shall be estopped to deny the issue or execution of a motor vehicle lia- 
bility policy * * * as set forth therein.” St. 1925, c. 346, § 2, as amended 
(G. L. [Ter. Ed.] c. 90, § 34B). 

“* * * no statement made by the insured * * * either in securing the 
policy or in securing registration of the motor vehicle * * * covered thereby, 
no violation of the terms of the policy and no act or default of the insured, either 
prior or subsequent to the issue of the policy, shall operate to defeat or avoid 
the policy so as to bar recovery within the limit provided in the policy by a judg- 
ment creditor” proceeding under G. L. c. 175, § 113, and chapter 214, § 3 (10). St. 
1925, c. 346, § 4, as amended (G. L. [Ter. Ed.] c. 175, § 113A [5]). 

The pertinent provisions of the policy issued by the insurer to Eleanor M. 
Kearney are these: 

“The unqualified term ‘Assured’ wherever used in Insuring Clause I of the 
Policy or in any Agreements or Conditions to which Insuring Clause I is subject 
shall include in each instance not only the named Assured but also any other 
person, firm or corporation responsible for the operation of the Assured’s motor 
pe with the express or implied consent of the named Assured insured here- 
under.” 
_ “* * * this Policy covers * * * bodily injuries, including death at any 
time resulting therefrom accidentally sustained by any person or persons, other 
than employees engaged in operating or caring for the motor vehicles * * * 
covered, as the result of the ownership, maintenance, operation, or use of any of 
the motor vehicles * * * enumerated and described in Item 7 of the Declara- 
tions. 

“No statement made by the Assured or on his behalf either in securing this 
Policy or in securing the registration of the motor vehicle * * * covered 
thereby and no violation of the terms of this Policy and no act or default of the 
\ssured, either prior or subsequent to the issuance of this Policy, shall operate 
to defeat or avoid this Policy so as to bar recovery within the limit provided in 
this Policy by a judgment creditor proceeding under the provisions of Section 113 
t Chapter 175 and Clause 10 of Section 3 of Chapter 214 of the General Laws.” 

[1-3] The words of the statutes and of the policy issued pursuant thereto 
must be construed together and interpreted in the light of the dominant design 
oi the General Court in undertaking to deal with the subject of motor vehicle 
surance. The statutes were enacted after a thorough investigation by a legis- 
alive committee into the evils arising from the negligent operation of motor 
vehicles upon the highways. The main purpose was to make provision for security 
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in the collection of compensation for damages resulting from such negligent opera- 
tion. These remedial statutory provisions are to be interpreted liberally to sup- 
press a recognized wrong and to advance the remedy. Their plain purpose was 
that all motor vehicles registered for use in this Commonwealth should be pro- 
tected in the manner provided, so that persons injured by their operation might 
have some security for the collection of damages sustained. Opinion of the Jus- 
tices, 251 Mass. 569, 594, 595, 601, 608, 147 N. E. 681; O’Roak v. Lloyds Casualty 
Co. (Mass.) 189 N. E. 571, and cases cited. 


It is assumed in favor of the insurer, but without so deciding, that the state- 
ment in the agreed facts to the effect that Eleanor M. Kearney at no time had 
legal or equitable title to the motor vehicle in question excludes her from rela- 
tion to it as bailee. That relation to a motor vehicle has been held to be enough 
to warrant registration in the name of a bailee on the ground that “owner” in 
G. L. (Ter. Ed.) c. 90, § 2, to the effect that “Application for the registration 
of motor vehicles * * * may be made by the owner thereof” is broad enough 
to include bailees. Downey v. Bay State Street Railway, 225 Mass. 281, 114 N. E. 
207; Hurnanen v. Nicksa, 228 Mass. 346, 350, 117 N. E. 325. See Eaton v. Lynde, 
15 Mass. 242; Burke v. Savage, 13 Allen, 408; Adams v. O’Connor, 100 Mass. 
515, 517, 1 Am. Rep. 137. We do not pause to discuss that question. In any event, 
there is nothing in the record to indicate that this motor vehicle was in the pos- 
session of Eleanor M. Kearney or that she was bailee of it. 


[5] The insurer is estopped by the terms of the statutes already quoted to 
deny the issuance of the policy covering the motor vehicle involved in this acci- 
dent. Eleanor M. Kearney was the assured named in that policy. It is provided, 
both by statute and the policy already quoted, that no statement made by the 
assured in securing the policy, or the registration of the motor vehicle covered 
thereby, no violation of the terms of the policy, and no act or default of the 
insured, shall defeat the policy or bar recovery in a proceeding like the present. 
These onerous conditions and stipulations were voluntarily accepted by the insurer 
in issuing the policy. The false assertion by Eleanor M. Kearney in the applica- 
tion for registration and for insurance, that she was owner of the motor vehicle, 
comes within the sweep of the descriptive statement of matters already enumer- 
ated and quoted which, under the governing statutes and under the terms of the 
policy, do not prevent a plaintiff from prevailing in a suit like the present against 
the insurer. The motor vehicle in question was a trespasser on the highway, not 
because it was not insured but because not registered in the name of its owner. 
The validity of the policy in the circumstances disclosed cannot be disputed by 
the insurer as against the plaintiff. 

The case at bar is distinguishable from Liddell v. Standard Accident Ins. Co., 
283 Mass. 340, 187 N. E. 39. In that case the plaintiff recovered judgment against 
a dealer in motor vehicles on the ground that the latter had participated in the 
creation of a nuisance on the highway by giving a false standing of apparent 
legality through lending his number plates as dealer to one to whom he had sold 
aud delivered possession and entire control of the motor vehicle in question on 
a conditional sale agreement. Liddell v. Middlesex Motor Co., 275 Mass. 346, 175 
N. E. 737. In such conditions the motor vehicle, while in the possession and entire 
control of the conditional vendee, could not under the governing statutes be 
operated on a public way under the number plates of the dealer, nor be protected 
by the insurance policy issued to the dealer. It was held that that plaintiff in 
those circumstances could not reverse the position taken by him at the trial of 
his action of tort to recover compensation for his personal injuries, when he 
brought suit against the insurer under G. L. (Ter. Ed.) c. 175, §§ 112, 113 and 
chapter 214, § 3 (10), to reach and apply the proceeds of the insurance policy to 
satisfy his judgment for such personal injuries, and recover against the insurer 
on the theory that the motor vehicle was protected by the policy of insurance 
issued to the dealer and hence had not in truth been a nuisance on the highway. 
Plainly, it would have been contrary to sound legal principles to permit a plain- 
tiff to recover judgment in an action at law on one ground and to enforce in 
equity against the insurer that judgment on a ground inconsistent with that on 
which the judgment in the action at law was obtained. The plaintiff in the present 
suit could not rightly have recovered in her actions against the individual defend- 
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ants on the ground that the motor vehicle was not insured as required by the 
compulsory insurance law. There is nothing to indicate that she did recover on 
that ground. There is no incompatibility, either in law or in the fundamental 
ethical rules of right and wrong, between her position in those actions, as dis- 
closed on this record, and her position in the present proceeding. 

The case at bar is also distinguishable from Rodina v. Employers’ Liability 
\;surance Corp., Ltd. (Mass.) 190 N. E. 35. In that case the plaintiff sought to 
enforce against the insurer a judgment recovered against one who by no stretch 
of legal fiction could be held to have been responsible for the operation of the 
motor vehicle by the express or implied consent of the named assured. Hence 
the coverage of the policy did not include the judgment then sought to be 
eniorced. 

Decree affirmed with costs. 


KOVERO vy. HUDSON INS. CO. OF NEW YORK. No. 29916. 
Supreme Court of Minnesota. June 1, 1934. 
255 Northwestern Reporter 93. 
1. INSURANCE. 
Evidence in action on automobile theft policy sustained verdict that auto- 
mobile was not stolen, but was taken by garage attendant and others for short 
trip with intent to return automobile to garage within short time. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2 INSURANCE. ane 

To constitute “theft” within automobile theft policy, there must be criminal 
intent to deprive owner of his property permanently. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Syllabus by the Court. 

1. Action on a policy insuring an automobile against theft. The evidence is 
cafficient to sustain a finding by the jury that the car was not stolen, but was 
taken by the garage attendant and two other men for what has been referred to 
as a joy ride or short trip, with intent to return the car to the garage within a 
short time. 

2. To constitute theft within such insurance policy, there must be a present 
criminal intent to deprive the owner of his property permanently. Repp v. 
American Farmers’ Mutual Auto. Ins. Co., 179 Minn. 167, 228 N. W. 605. 

3. There was no error in refusing to give certain requested instructions to the 
ury or in not checking defendant’s counsel in his argument to the jury. 

Appeal from District Court, St. Louis County; Bert Fesler, Edward Freeman, 
C. R. Magney, and Henry J. Grannis, Judges. 


Action by Walentin Kovero against the Hudson Insurance Company of New 
York. From an order and decision of the district court affirming a municipal 
ourt judgment for defendant, plaintiff appeals. 

\ffirmed. 

O. J. Larson and Henry Paull, both of Duluth, for appellant. 

George H. Spear, of Duluth, for respondent. 

I. M. Onsen, Justice. 


Plaintiff appeals from an order and decision of the district court of St. Louis 
county affirming a judgment in favor of the defendant entered in the municipal 
‘ourt of the city of Duluth. 


Plaintiff was the owner of a Dodge five-passenger automobile, which was 
sured by the defendant against loss or damage by theft, robbery, or pilferage. 
Thi car was kept by plaintiff in a rented space in a public garage at Duluth. 
Plaintiff's claim is that the car was stolen from this garage in the night of 
August 22-23, 1931, and was driven away and wrecked by some person or persons 
unknown. Defendant, by its answer, denies that the car was taken or stolen from 
the garage where it was kept. The case was tried in the municipal court and a 
verdict returned in defendant’s favor. After denial of plaintiff's motion for a 
new trial, judgment for the defendant was entered in that court. Appeal was 
then taken from that judgment to the district court, was there heard, and the 
Judgment of the municipal court affirmed. 
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[1] 1. The sufficiency of the evidence to sustain the verdict of the jury js 
challenged. The evidence is to be viewed here in the light most favorable to the 
defendant, the party in whose favor the verdict was returned. The jury could 
draw such reasonable inferences as they found were sustained by a fair ‘prepon- 
derance of the evidence. The public garage where the car was kept was, at 
the time in question, in charge of a night man or attendant by the name of 
Hauglid, so that persons desiring to bring their cars into the garage or to take 
their cars out therefrom, in the nighttime, could be accommodated and served in 
so doing. Hauglid was not produced as a witness. Plaintiff’s son testified he had 
made some inquiry or search for Hauglid and had failed to find him. As far as 
appears, no subpoena had been served on Hauglid. He did not continue to work 
in the garage after August 23d. The inference from the testimony of the garage 
owner is that Hauglid was discharged on that day. No one other than Hauglid 
was in attendance at the garage at the time the car is claimed to have been stolen. 
There is evidence that justificd the jury in finding that the attendant, Hauglid, 
took this car out of the garage, accompanied by two other men; that they were 
going out to get lunch and to take a drive for some purpose, and to then return 
the car to the garage. There is the evidence of the policeman on the beat that 
he came by the garage about 3:30 o’clock that morning; that he saw a sedan or 
touring car, apparently being serviced with gas, just inside the doors of the 
garage and headed towards the street, with the attendant and two other men 
there; that he stopped in the doorway and spoke to Hauglid, whom he knew, 
and was informed by him that the men were taking the car out and he was going 
‘with them for some lunch. About an hour later, Hauglid appeared at the police 
station in New Duluth, a small place some miles southwest from Duluth on the 
Wisconsin side of the St. Louis river, and told the attendant he had been 
kidnapped by two men in a car, and that they had wrecked the car at the 
bridge towards Duluth. He then took the officer to the wrecked car, which was 
located on the Duluth side of the river and headed towards Duluth. 

The jury, in the circumstances shown by the record, was justified in disregard- 
ing the statements made by Hauglid to the New Duluth officer, and in finding 
that the car was taken out by Hauglid and the two other men for a short ride 
of some kind, without intent to steal it or to permanently deprive the owner of 
the car. We do not attempt to set forth all the evidence. 

[2] 2. It appears to be the general rule that, under a policy insuring against 
theft, there can be no recovery unless it is shown that the wrongdoer, at the 
time of the taking, had the criminal intent to steal, that is, to permanently 
deprive the owner of his property. The taking of the car for a joy ride, with 
intent to return it in a brief time, is not a sufficient showing of a theft thereof. 
Repp v. American Farmers’ Mutual Auto. Ins. Co., 179 Minn. 167, 228 N. W. 
6U5: Miller v. Phoenix Assurance Co., 221 Ill. App. 75; Hartford Fire Ins. Co. v. 
Wimbish, 12 Ga. App. 712, 78 S. E. 265; Michigan Commercial Ins. Co. v. Wills, 
357 Ind. App. 256, 106 N. E. 725; Phoenix Assurance Co. v. Eppstein, 73 Fla. 991, 
75 So. 537, L. R. A. 1917F, 540; Valley Mercantile Co. v. St. Paul Fire & 
Marine Ins. Co., 49 Mont. 430, 143 P. 559, L. R. A. 1915E, 327, Ann. Cas. 1916A, 
1126; Van Vechten v. American Eagle Fire Ins. Co. 206 App. Div. 39, 200 
NM. Vics .Siek. 

A wrongful taking and retention, nothing more being shown, may require a 
finding of intent to steal. The cases cited by plaintiff go only to that extent. 
Such is not this case. 


3. Plaintiff assigns as errors the refusa! of the municipal court to give three 
separate requests to charge. These claimed errors were presented to and argued 
before the district court on appeal. We agree with the district court, four judges 
thereof sitting as an appellate court, that there was no error in refusing to give 
these requests. 

Error is assigned on the ground that the court failed to check counsel for 
defendant in his argument to the jury “upon objection being made by the 
counsel for the plaintiff.” Plaintiff's counsel did take exception to certain 
parts of the argument by defendant’s attorney. He did at one place say: “That 
is objected to as not in the evidence.” The court said: “It is just arguing from 
certain facts.” The court was not asked at any time to check counsel or to take 
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any action in the matter. If there was any error, it would seem to be in the 
yature of misconduct of counsel, and no claim of misconduct is made. We have 
examined the parts of the argument excepted to, and find no error of the court 
nor any misconduct of counsel. 

The order and decision appealed from is affirmed. 

Devaney, C. J., took no part. 


GLICK v. STATE AUTOMOBILE INS. ASS'N. No. 28979. 
Supreme Court of Nebraska. June 8, 1934. 
255 Northwestern Reporter 57. 
|. INSURANCE. 

Whether insured, who was allegedly attempting to sell automobile to 
deceased, was using automobile incidental to conduct of garage business within 
meaning of liability policy while taking deceased from party to place of work theld 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Syllabus by the Court. 

1. Provision in liability insurance policy that, “in the event a suit * * * 
shall be begun * * * by virtue of this contract, such suit * * * shall be brought 
nly against the Automobile Underwriters of Des Moines, Iowa, attorney in 
jact, * * * but no suit * * * shall be begun or maintained however, unless said 
attorney in fact shall have heretofore been given ten days’ notice in writing of 
the intentoni to bring such suit * * * under this contract,” sreld not binding on 
judgment creditor of insured, and not to preclude such creditor from proceed- 
ng in garnishment against said association after judgment against insured on 
xccount of injuries resulting from automobile accident, and exception has issued 
and been returned unsatisned. 

2. Evidence examined and held sufficient to sustain verdict. 

Appeal from District Court, Lancaster County; Shepherd, Judge. 

Action by Bessie Glick, administratrix of the estate of Clarence T. Glick, 
leceased, against Bert Poska, wherein the State Automobile Insurance Associa- 
tion, as unincorporated association, was garnished. From the judgment, defend- 
ant appeals. 

Affirmed. 

Chambers & Holland and Allen & Requartte, all of Lincoln, and Geo. B. 
Boland, of Omaha, for appellant. 

Rk. F. Stout, H. W. Baird, and Frederick J. Patz, all of Lincoln, for appellee. 

Heard before Rose, Good, Eberly, Day, and Paine, JJ., and Leslie and 
Ryan, District Judges. 

Lesiir, District Judge. 

; This action is an appeal from answer of defendant as garnishee in the case 
it Glick v. Poska, in the district court for Lancaster county. 

Plaintiff alleges that on the 8th day of April, 1930, she commenced an action 
in the district court for Lancaster county against one Bert Poska for recovery 
i damages for the wrongful death of her husband, Clarence T. Glick. in an 
automobile accident in Lincoln, March 3, 1930; that judgment was entered in 
lavor of plaintiff December 17, 1930; that defendant appealed therefrom to this 
court without supersedeas bond; that subsequently execution issued and was 
returned unsatisfied; that, while said case was pending in the Supreme Court, 
garnishment issued against defendant insurance association, and that it made 
answer that it issued a policy of liability insurance to the defendant Poska, but 
that it had no property, credits, or assets in its possession belonging to said 
judgment debtor. From this answer plaintiff appealed, and in her petition alleged 
that defendant garnishee was at said time indebted to said judgment debtor in 
the sum of $10,000 on account of its contract of insurance issued to said debtor. 

Defendant, by its answer to plaintiff’s amended petition, admits that it issued 
@ policy of liability insurance to Poska, and that the plaintiff recovered judg- 
ment against him in the sum of $11,000 for the accidental death of her husband 
in an automobile accident; that an appeal was taken from said judgment to the 
Supreme Court by said defendant Poska; that no supersedeas bond was filed, 
and that, while said case was pending on appeal in the Supreme Court, garnish- 
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ment summons was served upon the defendant, and its answer was that it had 
no property in its possession belonging to the said Poska. 


For further answer the defendant alleges that plaintiff is not entitled to 
recover under the terms of its policy issued to said judgment debtor, Poska. 

Defendant alleges also that on the 5th day of May, 1931, the said Poska 
filed suit in the district court for Lancaster county against defendant insurance 
association for reformation of policy; that said cause was removed to the United 
States district court, Lincoln division, and that it was determined by said court 
on the 14th day of March, 1932, that the said Poska was not entitled to reforma- 
tion of the policy of liability insurance; that the judgment in said cause has not 
been reversed, bur that an appeal has been taken by said Poska to the United 
Sti ites Circuit Court of Appe als, and is still pending.’ 

Trial was had to a jury and verdict was for the plaintiff in the sum of $11,- 
662.66. Subsequently the court, on motion of plaintiff, allowed her attorneys 
a fee of $1,400, to be taxed as part of the costs. From this judgment defendant 
appealed to this court. 

Numerous assignments of error are relied upon by the defendant for reversal 
of the judgment. These assignments have been carefully reviewed by the court, 
but it is only necessary to discuss (1) the legal effect upon this case of the 
pendency of the proceeding in the federal court; (2) the provisions of the policy 
which it is contended by the defendant insurance association precludes plaintiff 
from maintaining this action; and (3) the sufficiency of the evidence. 

[1] The only other assignment of error which we need discuss is the suffi- 
ciency of the evidence. The deceased was employed as a switchman by the 
Burlington Railroad Company at Lincoln. On the night of the accident resulting 
in his death, he was at home until 10 o’clock on account of a party that was being 
given in honor of the anniversary of the marriage of deceased and his wife. Pos- 
ka was in attendance at the gathering. About 10 o’clock deceased was called to 
report for service. Bessie Glick, wife of deceased, testified as follows: “Q. Mrs 
Glick, do you recall the evening that this fatal accident occurred? A. Yes, sir. 
* * * Q. What is the fact whether Bert Poska was there that evening? A. He 
was. * * * Q. Mrs. Glick, what is the fact as to whether * * * your * * * hus- 
band * * * had been negotiating with anybody for the purchase of an automobile? 
A. He had. 2 With whom? A. With Mr. Poska. * * * Q. And over what per- 
iod of time? . Oh, for two or three months, I should say. * * * Q. When do you 
recall the first le that you heard any conv ersation between Bert Poska and your 
husband with reference to the purchase of an automobile? A..Soon after we re- 
ceived a judgment for his accident. * * * Q. Mrs. Glick, did you have other con- 
versations or were you present at other conversations with Mr. Poska and your 
husband with reference to the purchase of an automobile? <A. Yes, sir; I was 
(). And when did that occur? A. Oh, at numerous times, and especially that night. 
ea Na Go ahead and state the conversations you were present at and heard. 
em I was in the kitchen preparing my husband’s lunch. Mr. Poska came out 
to the tie for a drink, and he and my husband started talking about this car, 
and he turned to me and says, ‘I am going to sell your husband a car to-night.’ 
My husband said, ‘How about the knock that was in it yesterday?’ And Mr. Poska 
said that he had that taken care of that very day and he would show him that 
night. And I argued with them; I didn’t want my husband to put up that much 
money into the car, and before he left the kitchen I told him I didn’t want him 
to.” Other witnesses testified to hearing the deceased, Poska and Mrs. Glick talk- 
ing. Poska testified that he had, prior to the night of the accident, been trying 
to sell the car he was driving that night to Glick. He denied, however, that he had 
talked to him about the matter that evening. He also testified that Glick, who was 
a brother-in-law, asked him to take him to the station or the yards, but denied that 
anything was said between them after leaving the house relative to the car. We 
think the cause was properly submitted to the jury for its determination, and that 
the evidence is sufficient to sustain the verdict. 

A fee of $400 will be allowed attorneys for appellee for services rendered in 
this court, and the amount allowed by the trial court for services rendered there 
will not be disturbed. 


1See Poska v. State Automobile Insurance Association, 66 F.(2d) 1018. 
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Finding no error in the record, the judgment of the trial court is 


Affirmed. 
JASION et al. v PREFERRED ACC. INS. CO. OF NEW YORK. No. 95. 


Court of Errors and Appeals of New Jersey. 
. May 4, 1934. 
172 Atlantic Reporter 367. 
6. INSURANCE. 

In construing insurance contracts, words will not be distorted out of their 
ysual and accepted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2]. 

7, INSURANCE. 

Provisions of insurance policy, if ambiguous, should be interpreted most 
strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

&§ INSURANCE. 

In suit against automobile insurer brought after judgment creditors of insured 
failed to obtain satisfaction of judgment, proof held to support conclusion that 
insured’s truck was not being used for “passenger carrying purposes” at time of 
injury to infant invitee, within exception to insurer’s liability. 

Insurance policy on automobile truck, insured as commercial vehicle, 
excluded any liability on part of insurer as respects bodily injuries to any 
passenger while any automobile, described as commercial, was being used 
for passenger carrying purposes regardless of whether a consideration was 
charged for the carrying of such passenger. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Supreme Court 

Snit hy Leo Jasion, by his next friend, Frank Jasion, and by Frank Jasion, 

ividually. avainst the Preferred Accident Insurance Company of New York. 

a judgment in favor of the plaintiffs, the defendant appeals 

Judgment affirmed. 

Frank G. Turner, of Newark, for appellant. 

Semuel D. Hoffman, of New Brunswick (Maxwell J. Hoffman, of New Bruns- 
vick. of counsel), for respondents. 
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jections in point of law to the complaint. The affidavit filed in support of this 
pleading does not sustain it in law or in fact. It was made up of some excerpts 
from the testimony in the original case, calculated to support but one point of the 
answer, viz. that the operation and use of the autotruck, at the time the infant 
plaintiff was injured, was excluded from the protection of the contract of insur- 
ance. 

There are fifteem grounds of appeal filed and argued. These, as far as their 
legal significance is concerned, may be grouped under four general headings, as 
follows: 

(a) That it was error to strike the answer because issues of fact were involved. 

(b) That the present suit was for two judgments, one for the infant plaintiff, 
the other in favor of his father for loss of services, and that it was error to con- 
solidate these two sums into a judgment for one amount as in the case of the judg- 
ment under review. - 

(c) That Frank Jasion, father of the infant plaintiff, did not have a cause ef 
action, since the policy in question only covered claims for bodily injuries and he 
suffered none; his judgment being for compensation for loss of services. 

(d) That the contract of insurance did not cover the use in which the auto- 
truck was engaged at the time of plaintiff's injuries, since plaintiff was a 
passenger and such use was, under the policy, excluded. 

[1, 2] (a) As to the first ground of appeal, it is true that the answer of 
the defendant below did raise fact issues. It denied the allegations of the com- 
plaint; it disclaimed liability; it alleged failure to co-operate on the part of the 
assured, as called for by the policy, and other defenses of like character. Some 
of the defenses were frivolous on their face, others sham, and none of them 
received any mention in the affidavit filed to support the pleading. 


The affidavit challenging the answer was not contradicted or rebutted by the 
answering affidavit, and the pleading was properly stricken, because there was 
no fact in dispute for the determination of a jury. To strike out a sham or 
frivolous answer does not usurp the right of a jury trial. The general denial 
and some of the separate defenses would unquestionably have entitled the appellant 
to have gone to the jury on the whole case had they been supported under oath, 
but they were not supported, and the trial court was justified in striking them 
out. Cf. Eisele & King v. Raphael, 90 N. J. Law, 219, 101 A. 200; Wittemann v. 
Giele et al., 99 N. J. Law, 478, 123 A. 716. 

|3, 4] (b) The next point, that the consolidation of the two judgments in 
favor of the plaintiffs in the original common-law action into one summary judg- 
ment here awarded was error, is not available to the appellant as a ground of 
appeal. No objection to the complaint on that score was set up in the answer or 
raised at the argument of this matter in the court below, and this court will 
not consider a question neither raised nor argued below unless it goes to the 
jurisdiction or involves public policy, which is not this case. A. Makray, Inc. v. 
McCullough, 103 N. J. Law, 346, at page 348, 135 A. 815; Punk v. Botany 
Worsted Mills, 105 N. J. Law, 647, 147 A. 458. 

[5] In passing, however, it should be observed that the complaint shows 
definitely the exact amount which had been awarded each plaintiff; that the 
several amounts are not disputed; that this court will apportion and has at times 
apportioned the fund to mete out justice between the parties. Boniewsky Vv. 
Polish Home of Lodi, 103 N. J. Law, 323, 136 A. 741; Beach Realty Co. v. 
Wildwood, 105 N. J. Law, 322, 144 A. 720, 64 A. L. R. 304. It is only where 
the claim is for unliquidated damages and a lump sum judgment is awarded 
several plaintiffs that such apportionment is not possible. Wilson v. Deschner, 


167 A. 670, 11 N. J. Mise. 609, 611. The complaint in this case supports the 
judgment. 


(c) The gist of the next point is that Frank Jasion, the father, was not 
injured; that the policy covers only damages for “bodily injuries”; that he 
suffered no bodily injuries and therefore had no damages that were compensable 
under this policy, and no cause of action as an individual. This is not available 
to the appellant as a ground of appeal because it was neither pleaded in the 
answer nor raised in the court below. Punk v. Botany Worsted Mills; A. 
Makray, Inc. v. McCullough, supra. 





Auto. | McBride v. New Amsterdam Casualty Co. 1339 


{6-8](d) Under the next and final ground of appeal it is urged that, since 
the infant plaintiff was a passenger in the autotruck, which had been insured as a 
“commercial” vehicle, no liability for injuries received by him could attach under 
the contract of insurance. The infant plaintiff unquestionably was an invitee. This 
is not disputed. An examination of the policy of insurance discloses the follow- 
ing pertinent paragraph: 

“This policy shall exclude any obligation of the Company * * * (e) Under 
agreement A, as respects bodily injuries to any passenger while any automobile, 
described in the Declarations as ‘commercial,’ is used for passenger carrying 
purposes regardless of whether a consideration is charged for the carrying of 
such passenger.” 

Turning again to the affidavits in the case, it plainly appears that the auto- 
mobile truck, at the time of the happening, was being used by the assured for 
the purpose of journeying to a neighboring farm to look at a cow which the 
assured and his wife contemplated purchasing, and that the invitation to the infant 
plaintiff to ride along on this journey was purely incidental to the business for 
which the journey was undertaken. These proofs before the court below sup- 
ported the conclusion that the autotruck was not being used for passenger 
carrying purposes at the time but was being used for business purposes, and under 
the proofs no other conclusion was tenable. In construing instruments of this 
character, words will not be tortured out of their usual and accepted meaning. 
We conclude, therefore, that this ground of appeal must fail. If the language 
of the policy supra admitted of any other than the construction which we have 
placed upon it, because of ambiguity, nevertheless the policy “should be _inter- 
preted most strongly against the insurer.” Harris v. American Casualty Co., 83 
N. J. Law, 641, 85 A. 194, 196, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846; 
Weiss v. Union Indemnity Ins. Co., 107 N. J. Law, 348, 153 A. 508; Lower v. 
Metropolitan Life Ins., 111 N. J. Law, 426, at page 434, 168 A. 592. 

The judgment is therefore affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays 
Hetfield, Dear, Wells, and Dill—16. 

For reversal: None. 


McBRIDE v. NEW AMSTERDAM CASUALTY CO. 
Supreme Court of New Jersey, Hudson County. 
July 6, 1934. 

173 Atlantic Reporter 346. 


INSURANCE. 

Under automobile liability policy providing for cancellation by registered “no- 
tice by the company, to the assured’s address given herein, not less than 10 days 
prior to the effective date of cancellation,” policy was canceled 10 days after notice 
was deposited in mail. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Action by Florence McBride against New Amsterdam Casualty Company. On 
motion to strike out answer. 

Motion denied. 

See, also 170 A. 833, 12 N. J. Mise. 181. 

Eichenbaum, Kantrowitz & Eichenbaum, of Jersey City, for plaintiff. 

Joseph C. Paul, of Newark for defendant 

ACKERSON, Supreme Court Commissioner. 

lhe plaintiff, having recovered a judgment for damages against John F. Zem- 
koski, arising out of an automobile accident, and having had execution returned 
unsatisfied, has brought this action against Zemkoski’s insurance carrier, the pres- 
ent defendant. 

_The defendant’s answer is made to rest upon the assertion that the liability 
Policy in question had been cancelled prior to January 15, 1933, the date upon which 
eee sustained the injuries for which she obtained judgment against Zem- 
<OSK1. 

Plaintiff now moves to strike out this answer upon the ground that it is either 
‘ham or frivolous, and our labors are very materially lightened by the concession 
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contained in the defendant’s brief to the effect that the only question raised by the 
answer is whether or not the policy was in effect at the date of the accident above 
mentioned. 

It is conceded that the policy in question could only be canceled pursuant to 
conditions contained in “Condition J” thereof, which reads as follows: “This poli- 
cy may be cancelled at any time by either party by written notice to the other, 
mailed under registered cover, stating when thereafter cancellation shall be effec. 
tive. Such notice by the company, to the assured’s address given herein, not less 
than ten (10) days prior to the effective date of cancellation shall be a sufficient 
notice. * * * The check of the company, delivered or mailed under registered cover 
to the assured’s address given herein, shall be a sufficient tender of any unearned 
premium.” 

It is further conceded that on January 3, 1933, the defendant addressed a letter 
to John F. Zemkoski, the assured, at 32-34 Orient avenue, Jersey City, N. J., the 
address set forth in the policy, which letter contained a notice of cancellation whict 
reads as follows: 

“Newark, N. J., Jan. 3, 1933 
“John F. Zemkoski 
32-34 Orient Avenue 
“Jersey City, N. J. 
“Dear Sir: 

“On account of your failure to comply with recommendations on your Policy 
described below you are hereby notified that the New Amsterdam Casualty Com- 
pany does hereby cancel the liability policy No. 305558 heretofore issued to you. 

“This cancellation takes effect on the 13th day of January, 1933 at midnight, 
standard time, at the place of vour address written above. 

“We enclose herewith check for $16.75 the amount of unearned premium du 
vou by reason of this cancellation. 

“New Amsterdam Casualty C 
“Cancellation Department.” 

It is further conceded that the above letter was received at the post office in 

Newark. N. Ton January 3, 1933, as appears by the postmark thereon, and was 


received at the post office in Jersey City on January 4, 1933, and that an attempt to 
present the same was made on January 5, 1933, bv the letter carrier. who failed be- 
cause the assured had moved from the given address without notice to the com- 
pany, and the letter was marked, “Not found, return to writer,” January 5, 1933, and 
that the letter was returned undelivered. The accident occurred on January 15, 1933 
In the case of Lattan v. Royal Insurance Co., 45 N. J. Law, 453, it was held 

| 


that: “A party seeks the advantage of the termination of a continuing con 
tract before the period limited for its duration, in compliance with a power to ter 
minate contained in the contract, must show hy proof that he complied with the 
conditions on which the power was exercisable, and that he did so at a period he- 
fore his habilitv under the contract was incurred.” 

The plaintiff concedes, however, that it is not necessary for the defendant 
show that the assured actually received the notice of cancellation, and that the evi 
cellation clause in question provides for a method of cancellation by constructive 
notice, which if fully complied with terminated the contract of insurance. This con- 
nes was no doubt prompted bv the crase of Raiken v. Commercial Casualty In- 
surance Co. (N. J. Sun.) 135 A. 479, which held to that effect. 

Re ferring to the above-quoted provision regarding cancellation, it will bi found 
that the procedure is set forth in two sentences. The first deals with a method 
of cancellation by either party, viz. “hv written notice, mailed under reoistered 
cover, stating when thereafter cancellation shall be effective.’ The second sen- 
tence de ages the procedure to he adopted only by the insurance company and 
is in the following longuege: “Such notice by the company, to the assur d's 
address given herein, not less than ten (10) days prior to the effective date ot 
cancellation, shall be a sufficient notice.” ‘ 

This is the method of constructive notice mentioned in Raiken v. Commercial 
Casualty Insurz ance Co., supra, and its purpose and intent are explained in Werner Vv 
Commonwealth Casualty Co., 109 N. J. Law, 119, 160 A. 547, 548, as follows: ' ‘The 
purpose of the particular provision specifying how notice should be given is of 
course to protect the company against changes of residence of the assured whic 
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it could not be expected to follow, while at the same time affording reasonable pro- 
tection to the assured through the mail forwarding custom of the postal authori- 
ties.” : . / ; ; 3 

Whether the notice of cancellation in the instant case was effective to termi- 
nate the policy on January 13, 1933, the effective date of cancellation specified in, 
the notice, depends upon the event from which the ten days’ period of grace is to 
he computed. Does the sentence concerning constructive notice mean that the no- 
tice of cancellation must be deposited in the mail ten days prior to the effective date 
of cancellation, or does it mean that the notice must be actually delivered at the 
stated address of the assured ten days prior to the effective date of cancellation ? 
[am inclined to conclude that the former was intended and for the following rea- 
sons: The purpose of the provision for constructive notice of cancellation, as ex- 
plained in the case of Werner v. Commonwealth Casualty Insurance Co., supra, is 
to protect the insurance company against changes of residence of the assured. 
How could this purpose be reasonably effectuated unless the company knew. in 
advance of giving the notice, a definite date from which to figure the effective date 
of cancellation which is required to be stated in the notice itself, and how could the 
company otherwise know the exact amount of unearned premium to be returned to 
the assured ? 

If the construction to be put upon this method of cancellation is that the notice 
thereof-must be actually delivered at the stated address of the assured ten days 
prior to the effective date of cancellation expressed therein, the company could 
not be sure of effective cancellation unless a return receipt was demanded, and this 
would he improper under the provision for cancellation now being considered, for 
the reason that it is not provided for therein, and would defeat the purpose of the 
notice by lessening the chances of it eventually reaching the insured, as was very 
definitely held in the case of Werner vy. Commonweath Casualty Insurance Co.. 
supra. 

Furthermore, ten days’ notice ef cancellation is an unusually long time if 
hgured from the date of actual delivery at the stated address. while in cases 
where cancellation is made to depend upon actual receipt of notice by the insured, 


hve days seems to be the time usually specified, indicating that the longer period 


was intended to take care of the time necessary for transmission to a distance. 
and still leave ample time for the assured to procure other insurance. To hold 
that the actual mailing of the notice is the event or occurrence from which the 
ten days period commences to run is logical, practical, and reasonable, because 
notice mailed anywhere in the United States, to any other address therein, 
would in the normal course of evenis be delivered within four or five days, 
which would still give ample time 


for the assured to procure other insurance, 
and at the same time give the insurance company a definite date from which to 
igure the effective date of cancellation required to be stated in the notice, and 
the exact amount of earned or unearned premium as the case may be. 
Furthermore, the very structure of this sentence, covering constructive notice 
of cancellation, naturally lends itself to the above construction, for it starts out 
as follows: “Such notice by the company to the assured’s address given herein 
***”" Notice is not naturally given “to” an address, but rather “to” a person. 
The two sentences covering the methods of cancellation must be read together. 
The first sentence deals only with a written notice, “mailed” under registered 
cover. Then comes the second sentence which deals with constructive notice, 
and that starts out, as already noticed, by stating: “Such notice by the company, 
to the assured’s address given herein.” The words “such notice” undoubtedly 
refer to the notice described in the preceding sentence, viz., “written notice, 
mailed under registered cover.” The first sentence, therefore, supplies the event 
T occurrence from which the effective date of cancellation mentioned in the 
second sentence is to be computed. So if we insert the word “mailed” in the 
sentence covering constructive notice following the word “company,” we give 
to the sentence a logical, reasonable and fair construction, for it would then read 
as follows: “Such notice by the company, mailed to the assured’s address given 
herein, not less then ten (10) days prior to the effective date of cancellation shall 
be a sufficient notice * * *.” (Italics mine.) 2 
Since, as we have seen, the company cannot safely ask for a return receipt 
r its registered letter, under the wording of the cancellation clause contained 
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in the policy in question, Weiner vy. Commonwealth Casualty Insurance Co. 
supra, the above construction would enable the company to be sure when its policy 
had been canceled and at the same time afford ample opportunity for the postal 
authorities to forward the letter to any new address of the assured, if available to 
them, and thereby reach a fair and logical result. The assured would be protected 
by sending to the insurance company his new address, or by leaving it with the 
postal authorities for forwarding purposes. 

Since the notice of cancellation in the present case was deposited in the mail 
at Newark, January 3, 1933, the cancellation under the above construction would 
become effective on January 13, 1933, which was the date specified therefor in the 
notice, and since the accident occurred on January 15, 1933, the policy had at that 
time been regularly canceled. 

It follows, therefore, that the defendant’s answer cannot be considered as either 
sham or frivolous, and the plaintiff’s motion will, therefore, be denied, and an order 
may be presented in accordance with the conclusion thus reached. 


TUZINSKA v. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
Limited. 
Supreme Court, Appellate Division, Fourth Department. June 27, 1934. 
272 New York Supplement 593. 
2. INSURANCE. ; atid 

Person injured by insured’s automobile became beneficiary of liability policy 
and hence could sue for reformation thereof so as to cover insured at time of 
injury, notwithstanding insured’s failure to demand reformation (Insurance Law, 
§ 109). 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

3. INSURANCE. 

Principle that statute in derogation of common law will be construed strictly 
against those given rights thereunder will not be applied in suit by person injured 
by insured’s automobile to reform policy so as to cover insured at time of injury 
(Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Special Term, Niagara County. 

Suit by Tekla Tuzinska against the Ocean Accident & Guarantee Corporation, 
Limited. From an order denying defendant’s motion to dismiss the complaint, 
defendant appeals. 

Attirmed. 


Argued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 

J. C. Randal, of Buffalo, for appellant. 

Sigismund M. Lopacki, of Niagara Falls, for respondent. 

Per Curiam. 

June 21, 1930, this defendant issued a liability policy to one Joseph Witkowski, 
insuring him in terms from noon of that day to June 21, 1931 at 12:01 a. m, 
against any loss suffered by him by reason of his damaging other persons with 
his automobile. He injured this plaintiff physically on June 21, 1931, at about 
7 o'clock a. m. Under a complaint invoking section 109, Insurance Law, plaintiff 
is seeking to reform the insurance contract mentioned so that it will cover the 
insured at the time plaintiff was injured; and plaintiff is also asking damages 
against the insurer to the extent of the engagement in the policy, namely, $5,000. 
The learned Special Term denied a motion by defendant directed at the sufficiency 
of the complaint. 

[1-3] Under certain prescribed conditions, section 109 of the Insurance Law 
grants to a person tortiously injured in person or property by an insured tort- 
feasor the right to compel the insurer to pay the person injured for the damages 
suffered. The section is a salutary one. When an insurance contract is entered 
into which is affected by the section, the contract, so far as a right of action 
is concerned, gives to any person in the world who may be injured by the 
insured (this person we will call X) a status equivalent to privity with the 
insured, places him in a position analogous to that of the third party beneficiary 
discussed in Lawrence v. Fox, 20 N. Y. 268. We must assume that this plaintiff 
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can prove what she has pleaded in her complaint, namely, that the contract 
really entered into between Witkowski and the defendant covered the former up 
to noon of June 21, 1931, and that the mistake was made simply in reducing 
the agreement to writing. Under this situation presented by the complaint and 
by section 109, Insurance Law, it is not essential that the right to have reformation 
by this plaintiff can be found within the statute. Plaintiff, because of her 
having been injured by Witkowski, has now become the actual beneficiary con- 
templated when the insurance contract, amplified by section 109, was made for the 
benefit of the then unidentified and unidentifiable third party X. Before the 
mishap to plaintiff, X, under his privity with Witkowski, created by statute, had 
a right of action to reform the policy. Baird v. Erie R. Co., 210 N. Y. 225, 
232, 104 N. E. 614; Trustees of Columbia College v. Lynch et al., 70 N. Y. 440, 
449, 450, 26 Am. Rep. 615. Plaintiff, being X personified through events provided 
for in section 109, alsc has this right of action. And the failure of Witkowski, 
dither through carelessnes or an indifference born of insolvency, to demand 
reformation cannot deprive this plaintiff of her right. Equity, being summoned, 
will step in in aid of section 109 and do for this plaintiff that which was fairly 
intended by the Legislature when section 109 was enacted. The principle that a 
statute in derogation of the common law will be construed strictly against those 
given rights under it will not be applied. Manifest justice does not demand it 
(Calhoun v. Downs [Cal. App.] 289 P. 857), and another reason is that the right 
to reform the instrument is given to this plaintiff not by the statute, but by the 
principles of equity. 

We find support for affirmance in the case of Binswanger v. Employers’ 
Liability Assurance Corp., Ltd., of London, England, 224 Mo. App. 1025, 28 S.W. 
(2d) 448. 

The order appealed from should be affirmed, with $10 costs and disbursements. 

Order affirmed, with $10 costs and disbursements. All concur. 


WEISS v. PREFERRED ACC. INS. CO. OF NEW YORK. 

Supreme Court, Appellate Division, Second Department. June 22, 1934. 

272 New York Supplement 653. 
l. INSURANCE. 

Automobile liability insurer jicld not liable to one recovering judgment against 
insured for injuries caused by negligent operation of automobile by driver under 
legal age for issuance of operator's license (Vehicle and Traffic Law, § 29; Insur- 
ance Law, § 109). 

The policy provided that it should not cover loss from liability for 
injuries caused by automobile while being driven by any person in viola- 
tion of law as to age, while provisions of Insurance Law, § 109, that 
action may be maintained directly against insurer, if execution on judgment 
against insured is returned unsatisfied, are qualified by provisions of 
Vehicle and Traffic Law, § 20, that no person shall drive motor vehicle 
unless duly licensed and that no operator’s license shall be issued to any 
person under 18 years of age. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2, INSURANCE. 

Ordinarily, ambiguous insurance policy must be construed against insurer, 
but court cannot substitute its language for, or exclude from, policy plain pro- 
visions thereof. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Special Term, Westchester County. 

_ Action by Frank Weiss against the Preferred Accident Insurance Company 
of New York. From an order dismissing the complaint, the judgment entered 
thereon (149 Misc. 911, 268 N. Y. S. 275), and an order denying plaintiff's motion 
lor summary judgment, plaintiff appeals. 

Affirmed. 

— before Lazansky, P. J., and Kapper, Hagarty, Carswell, and Tomp- 
kins, JJ. 

Melville Ehrlich, of Port Chester (William D. Sporborg, of Port Chester, 

nthe brief), for appellant. 
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Irving I. Goldsmith, of New York City (Monroe Collenburg, of New York 
City, on the brief), for respondent. 

KappeEr, Justice. 

_ On October 10, 1933, defendant moved for judgment on the pleadings, 
dismissing the complaint. Previous thereto, and on September 29, 1933, plaintiff 
moved for summary judgment. Under date of January 4, 1934, the defendant's 
motion to dismiss the complaint was granted; and under date of January 15 
1934, plaintiff’s motion for summary judgment was denied. Judgment of dismissal 
was entered January 17, 1934. Plaintiff, by a single notice of appeal, appeals 
from the judgment dismissing the complaint and from the two said orders. 

The complainant alleges that on September 18, 1927, plaintiff suffered 
injuries resulting from the negligent operation of an automobile while 
driven by one Rodney Farson; that plaintiff obtained a verdict against said 
Rodney Farson on November 21, 1929, and judgment thereon in the sum of 
$20,078.03 was entered on July 3, 1930. It is then alleged that on the day of the 
accident said Rodney Farson was 17 years old and was a duly licensed automobile 
operator under an operator’s license issued by the state of Connecticut for the 
year 1927, in which year the accident occurred; and it is further alleged that 
said Rodney Farson was operating said automobile “with the permission, express 
or implied of John Farson, Jr., the owner of the said automobile, and the 
Named Assured in said policy”; further, that Rodney Farson, on September 26, 
1930, was adjudicated a bankrupt, that execution upon the plaintiff's judgment 
was duly issued to the sheriff of the county of New York, in which county said 
Rodney Farson then resided, and that said execution was returned wholly unsat- 
isfied by reason of the said bankruptcy and insolvency of said Rodney Farson, 
and that no part of said judgment has been paid to the plaintiff. It also appears 
from the complaint that the defendant insurance company, on June 10, 1927, 
issued and delivered to John Farson, Jr., as the assured, its policy in the sum of 
$10,000 for injuries suffered by any one person as the result of liability imposed 
by law on account of bodily injuries accidentally suffered or alleged to have been 
suffered by any person from the maintenance or use of the said automobile 
‘within the United States.” Certain clauses of the policy are alleged, but the 
material provisions of the policy are annexed to the complaint. ; 

The answer asserts that the accident in question occurred in the town ot 
Port Chester, Westchester county, N. Y., and that Rodney Farson at that time 
was 17 years old, wherefore “said automobile was being driven or manipulated 
by a person in violation of law as to age within the meaning of the aforesaid 
policy for which no coverage was afforded to the assured or any other person 
according to the provision of the policy hereinbefore referred to, and that by 
reason of the violation of said policy provision, as above set forth, and the 
exclusion therein contained as to the operation of the insured motor vehicle by 
any person in violation of law as to age, this defendant is not liable to the said 
John Farson, Jr. &/or Rodney Farson for any judgment alleged to have been 
obtained against either or both of them as a result of the accident upon which 
this suit is predicated, and this defendant is not liable to this plaintiff for the 
judgment sued upon or any portion of it.” 

There is no dispute of fact; and, while it would appear that the policy was 
‘ssued in the city of New York, counsel for the insurance company, respondent, 
stated upon the argument that he made no contention as to Connecticut being 
the place of issuance of the policy. In other words, the policy had full life and 
iorce in Connecticut, but it was claimed by the respondent that its terms had been 
violated by the assured when he permited Rodney (his brother) to operate the 
automobile in the state of New York while under the age of 18 years. 

[1] The policy provides that it shall not “cover loss from liability on account 
of injuries or death caused or suffered, by reason of the ownership, maintenance 
or use of any automobile under any of the following conditions: 1. While being 
driven or manipulated by any person in violation of law as to age, or under the 
age of sixteen (16) years in any event.” 

Section 20 of the Vehicle and Traffic Law provides that “No person shall 
operate or drive a motor vehicle upon a public highway of this state unless he 
is duly licensed under this chapter,” and that “No operator’s or chauffeur's 
‘icense shall be issued to any person under eighteen years of age.” 





 - i a a 


Auto.} Weiss v. Preferred Accident Ins. Co. of New York 1345 


We are familiar with the provisions of sections 109 of the Insurance Law, 
providing, in the event of the return unsatisfied of an execution upon a judg- 
ment recovered by an injured person, that the action may be maintained directly 
against the insurer under an indemnity policy such as we now have before us. 
This liability, however, is clearly qualified by the above-quoted clauses contained 
in section 20. 

The case of United States Fidelity & Guaranty Co. v. Guenther, 281 U. S. 
34, 50 S. Ct. 165, 166, 167, 74 L. Ed. 683, 72 A. L. R. 1064, seems decisive. 
Involved in that case was a municipal ordinance of the city of Lakewood, Ohio, 
conflicting with the statute of that state which prohibited the employment of a 
child under 16 to operate an automobile; the ordinance making it unlawful for 
any owner or bailee of a motor vehicle to permit a minor under the age of 18 
to operate the same upon the streets of the city. It was held (Mr. Jus‘ice Sanford 
writing for a unanimous court) that “within the plain meaning of the policy the 
operator of the automobile was ‘under the age limit fixed’ by the ordinance”; and 
the fact that a state statute fixed 16 years of age as the limit of legal operation 
“does not affect the validity of a municipal ordinance.” The opinion closes thus: 
“We find no ambiguity in the phrase ‘under the age limit fixed by law’ con- 
tained in the exclusion clause of the policy; and think that, by reason of the 
rdinance, liability on the part of the company is precluded.” 

There appears in the respondent's brief a reference to section 20 of the 
Vehicle and Traffic Law, which provides for what is termed under the statute 
as “junior operator’s licenses,” which may be issued to minors between 16 and 
18, with the proviso that such minars may not operate in a city of over one 
million (not applicable at bar), but may use the vehicle to travel to and from 
school or in the usual or ordinary pursuit of the business of the parent. No 
such license is claimed to have been obtained for or on behalf of Rodney Farson, 
and no necessity appears for any consideration of that portion of the statute. 


Two cases (not briefed) were referred to by the appellant on the argument, 
namely, Fox v. Employers’ Liability Assur. Corporation, Limited, of London, 
England, 239 App. Div. 671, 268 N. Y. S. 536, and Bakker v. Etna Life Ins. 
Co., 264 N. Y. 150, 190 N. E. 327. In the Fox Case, the original suit was for 
negligence against the city, which was impleaded with one of its employees, 
who was charged with the negligent operation of the city’s automobile. As to 
the city there was a dismissal upon the ground that the city had no power to 
consent to the use of a municipal vehicle for pleasure purposes. But as to the 
cmployee, not insured, the judgment stood. The claim of the insurance company, 
vhen sued upon the policy by the injured person, was that the ruling exonerating 
the city was res adjudicata. This contention was overruled by the Appellate 
Division (Fourth Department). I see nothing else in that case, and am unable 
to see its application to the case at bar. 


The Bakker Case held that the provisions of section 109 of the Insurance 
Law applied to the driver of an automobile who was using it with the permission 
of the owner, notwithstanding the policy limited the liability of the insurer to 
‘ases where the owner was driving or was present in the car at the time of an 
accident. Section 109 of the Insurance Law declares that a policy issued in 
violation of the section must nevertheless be held valid, and that the provisions 
of the section (as to liability over of the insurance company) must be read into it, 
and, when any provision in such a policy is in conflict with the section, the 
rights, duties, and obligations of the insurer, the policyholder, and the injured 
person, shall be governed by the provisions of the section. Holding that the 
statute (section 109) required its language to be incorporated or read into such 
indemnity policies, the Court of Appeals applied the section to the case before 
them, and held a recovery, by summary judgment, proper on behalf of the 
njured person against the insurance company. The distinction between that 
case and the one at bar lies in the fact that in the case before us there was a 
violation of the law of our state which the policy expressly excluded from 
‘ coverage, while in the Bakker Case there was the issuance of a policy which 
violated the provisions of section 109 of the Insurance Law. 

Appellant also cites Floyd v. Consolidated Indemnity & Insurance Co., 237 
App. Div. 190, 192, 261 N. Y. S. 61, 63, where we held the insurance company 
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liable notwithstanding that the automobile was operated by an_ unlicensed 
chauffeur. The material distinction between that case and the present one lies 
in the fact that the provision in the policy in the Floyd Case indemnifying for 
injuries where the automobile is “legally” being used or operated, was wholly 
nullified by another provision which expressly stated that such limitation “shall 
zepply between the Corporation and the Assured but shall not prejudice the 
right of any person other than the Assured to recover hereunder.” ‘The policy 
was unanimously held by us to have no effect upon an injured person whose 
rights were fixed by the Insurance Law, but had application only when the assured 
sued his insurer for a loss occasioned to him by reason of his permitting an 
unlicensed chauffeur to drive his car. 

[2] The possible conflict or pertinency of paragraph p of the policy, 
specifying the life of the policy and its termination under “Standard Time at 
place where injury is sustained,” as well as the fact that the indemnity covered 
operation “within the limits of the United States of America and Canada,” has 
been considered upon the theory of the possibility of these clauses overcoming the 
respondent’s relied upon clause of the policy regarding its exclusion from liability 
while the automobile was being driven “by any person in violation of law as to 
age.” Ordinarily, in case of ambiguity, there may be applied the rule that a 
policy of insurance must be construed as against the insurance company. Gerka 
v. Fidelity & Casualty Co. of New York, 251 N. Y. 51, 55, 167 N. E. 169. I 
think, however, that there is no such ambiguity in the policy before us, par- 
ticularly in view of the reasoning in the case in the United States Supreme Court, 
supra, which I think we may not refuse to follow, and more particularly as it 
does not seem to me that we may intrude language of our own selection in a 
plain provision or exclude from the policy its plain provisions. The language of 
the policy conflicts with no law of our state; on the contrary, it is consonant 
and in conformity with our law. Therefore the order dismissing the complaint, 
the judgment entered thereon, and the order denying plaintiff's motion for sum- 
mary judgment should be affirmed, with $10 costs and disbursements. 

Order dismissing complaint, judgment entered thereon, and order denying 
plaintiff's motion for summary judgment unanimously affirmed, with $10 costs 
and disbursements. 


CARTMELL et al. v. MECHANICS’ INS. CO. 
Supreme Court of Tennessee. May 31, 1934. 
71 Southwestern Reporter (2d) 688. 
1. INSURANCE. 
Insurance commissioner, as agent by appointment of forcign 
company, is agent for the whole state, on whom process, running 
county, may be served without regard to location of company’s pri 


* 


neipal offic 


» 2999 
nde, § 3292 


or place of business or of piace where action arose (Shannon's ¢ 
subd. 3; Code 1932, §§ 8640, 8643-8669, 6107, 6108, 6163, 6219). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 
2 INSURANCE. 

Repeal of act designating insurance commissioner as agent of foreign insur- 
ance company did not revoke such appointment (Shannon's Code, § 3292, subd. 3) 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

3. INSURANCE. 

Action upon automobile fire and theft policy against foreign insurer he!d 
properly brought in county where insured resided by serving process upon insur- 
ance commissioner, notwithstanding insurer had no office, agency, or resident 
director in such county (Shannon's Code, § 3292, subd. 3: Code 1932, $$ 8640, 
8643-8669, 6107, 6108, 6163, 6219). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Appeal from Chancery Court, Madison County; DeWitt T. Henderson, 
Judge. 

Bill by R. B. Cartmeil and others against the Mechanics’ Insurance Com- 
pany. From a decree sustaining defendant’s plea in abatement, complainants 
appeal. 
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Reversed and remanded itor trial on merits. 

N. R. Barham and T. W. Pope, both of Jackson, for appellants. 

Rk. Lee Bartels, of Memphis, for appellee. 

Cook, Justice. 

The Mechanics’ Insurance Company, a foreign corporation, with an agency 
in Shelby county, issued a policy to R. B. Cartmell, of Madison county, insuring 
his automobile against fire and theft. There was a loss payable clause for the 
benefit of J. P. J. Bruce Company, a corporation located in Shelby county. 

The bill was filed in the chancery court of Madison county to recover on 
the policy. Process was served on the state insurance commissioner. The chan- 
cellor sustained defendant’s plea in abatement, and complainant appealed. The 
question presented is whether or not the action can be maintained in Madi- 
son county, where the defendant had no office, agency, or resident director. 

The defendant invokes the rule (Code, § 8640) that transitory actions follow 
the person, and where directed against corporations the venue is in the county 
where the corporation has an office or agent subject to service of process under 
sections 8643-8669 of the Code. 

The complainant proceeded under section 9, subdivision 3, c. 160, Acts of 
1895, Shannon's Code, § 3292, subd. 3, which has been construed to allow the 
court of any county in the state to obtain jurisdiction by service of summons on 
the insurance commissioner. See 14-A C. J. § 421, p. 1401, § 431, p. 1406. 
This and similar statutory provisions have been generally regarded as broad- 
ening the statutes of venue so that process may run from the court at the 
residence of the complaining party. Patton v. Continental Casualty Co., 119 
Tenn. 364,104 S. W. 305; Southern Paving Const. Co. v. Knoxville (C. C. A.) 245 
F. 421, 425. 

[1] The insurance comissioner, as agent by appointment of a foreign insur- 
ace company, is agent for the whole state, on whom process, running from any 
county, may be served without regard to the location of the company’s principal 
office or place of business or of the place where the cause of action arose. 33 
C. J. p. 156. In most jurisdictions having similar statutes, such acts have been 
held to be cumulative so that process may be served on the insurance commissioner 
under the appointment by the company or upon any other legally authorized agent. 

The power executed by the defendant February 16, 1916, in conformity with 
chapter 160, Acts of 1895, is brought into the record by stipulation. The 
defendant appointed the commissioner of insurance its agent with express author- 
ity to receive process, or upon whom process could be served, in any judicial 
proceeding instituted against it in this state. When process was served upon the 
insurance commissioner as agent for the company, it was his duty to communicate 
the fact of service to the company. There is no suggestion that that duty of 
the insurance commissioner was not complied with in this instance. 

Subdivision 3, § 9, Acts of 1895, Shannon’s Code, § 3292, subd. 3, applicable 
to foreign fire and life insurance companies, was omitted from the Code of 
1932. Similar provisions relating to domestic insurance companies, accident and 
health insurance companies on the assessment plan, and nonresident insurance 
companies writing policies through a licensed broker, were retained. Compare 
sections 6107, 6108, 6163, and 6219 of the Code of 1932 with sections 3292, 3292a, 
3338, and 3350a2 of Shannon's Cod 

2, 3] After enactment of the Code, the defendant continued doing business 
in the state under the protection of its laws and in compliance with statutes 
relating to foreign insurance companies. It did not revoke the power of attorney 
by which it appointed the insurance commissioner its agent upon whom process 
issued by the courts of this state could be served. By that appointment the insur- 
ace commissioner was the company’s duly appointed agent for purposes of process. 
The repeal of the act under which the power of attorney was executed did not 
operate to revoke the appointment. D'Arcy v. Connecticut Mutual Life Ins. 
Co., 108 Tenn. 567, 69 S. W. 768. The unrevoked power of attorney constituted 
the commissioner of insurance the defendant’s agent in the several counties of the 
state, and localized the trial at the residence of complainant in Madison county. 

The decree of the chancellor sustaining the plea in abatement is reversed, 
aid the cause remanded for a trial on its merits. 
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SHELTON v. NATIONAL FIRE INS. CO. No. 7885. 
Supreme Court of Appeals of West Virginia. June 12, 1934. 
174 Southeastern Reporter 887. 
1. INSURANCE. 


Evidence showing owner of automobile engaged negro to take automobile, 
wash and return it, and that negro drove automobile to town and _ collision 
occurred on way, held not to establish theft of automobile within theft insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Person to whom owner delivers automobile to be washed and returned held 
not in “service or employment” of owner within exception contained in theft 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 

Owner, by delivering automobile to be washed and returned, voluntarily parts 

with possession within meaning of theft insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Syllabus by the Court. 

1. A case in which the proof does not warrant the finding that an automobile 
had been stolen and was injured while being operated by the thief, within the 
meaning of an indemnity insurance policy protecting the car against theft, 
robbery, and pilferage. 

2. One to whom the owner delivers an automobile to be taken by him to an 
automobile wash rack, washed, and returned to the owner is not “in the service 
or employment” of the owner in contemplation of an indemnity insurance policy 
issued to him protecting the car against “theft, robbery and pilferage, excepting 
by any person or persons * * * in the assured’s service or employment, whether 
the theft, robbery or pilferage occurs during the hours of such service or employ- 
ment or not. * * *” 

3. The owner, by delivering an automobile to a person to be washed and 
returned, voluntarily parts with the possession thereof within the intent of an 
indemnity insurance policy protecting the car against theft, robbery, and pilferage, 
excepting by any person, or agent thereof, to whom assured or any one acting 
under his express or implied authority voluntary parts with the possession of 
the car. 

Error to Circuit Court, Kanawha County. 

Action by J. T. Shelton against the National Fire Insurance Company. To 
review a judgment of the court of common pleas in favor of the plaintiff, on 
appeal from the justice court, the defendant brings error. 

Judgment reversed, verdict set aside, and a new trial granted. 

Steptoe & Johnson, Stanley C. Morris, and J. Horner Davis, 2d, all of 
Charleston, for plaintiff in error. 

Mohler & Peters, of Charleston, for defendant in error. 

Lirz, Judge. 


This is an action under an insurance policy, issued by defendant, National 
Fire Insurance Company, to plaintiff, J. T. Shelton, insuring his automobile against 
“Theft, robbery and pilferage, excepting by any person or persons * * * in the 
assured’s service or employment, whether the theft, robbery or pilferage occurs 
during the hours of such service or employment or not; and excepting by any 
person, or agent thereof * * * to which person, * * * assured, or anyone acting 
under express or implied authority of the assured, voluntarily parts with title 
and/or possession, whether or not induced so to do by any fraudulent scheme, 
trick, device or false pretense. * * *” 

About 2 p. m. July 22, 1932, Shelton engaged Stanley Sheppard, a young 
colored man who operated an automobile wash rack at Glen Ferris, Kanawha 
county, to take his automobile from a nearby garage to the rack, wash, and 
return it by 4:45. After washing the car, Sheppard, accompanied by another 
voung colored man, started in it to Gauley Bridge, two miles east of Glen Ferris, 
for the alleged purpose of securing some wax to polish it. He had proceeded 
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about half the distance, when the car struck another automobile moving in the 


same direction, causing injury to both machines. ; 

A member of the state police who immediately appeared at the place of 
accident inquired of Sheppard if he had a driver’s license. It does not appear 
what response Sheppard made, but he soon left the scene in a car driven in the 
posite direction, stating that he was going to Montgomery, several miles 
distant, for his license. He did not return. The following morning, Shelton 
obtained a warrant from a justice, charging Sheppard with the larceny of the 
car. Sheppard left the community before the warrant could be served and was 
later heard of in Birmingham, Ala., his former place of residence. 


This action, brought before a justice for the damage to plaintiff's automobile, 
s predicated upon the theory that Sheppard had stolen the car and was leaving 
the state with it at the time of the collision. The justice gave judgment for 
$242.23, and the court of common pleas of Kanawha county, upon appeal, entered 
judgment for the same amount after trial by jury. 


The grounds relied on by defendant for reversal, follow: (1) The evidence 
is insufficient to prove larceny of the car by Sheppard; (2) Sheppard was “in the 
insured’s service or employment”; and (3) plaintiff voluntarily parted with 
possession of the car to him. ‘ 

[1] The evidence, in our opinion, does not tend to prove that Sheppard was 
on other than an innocent mission when the car was injured. He had been 
accustomed to driving automobiles, intrusted to his care to be cleaned, on trips 
to Glen Ferris for supplies. 

[2, 3] Was Sheppard, by virtue of his engagement to wash the car, in the 
service or employment of Shelton within the meaning of the policy? We think 
not. It is said that the purpose of this provision is to prevent fraud and 
collusion by and between the assured and persons in his household, service, or 
employment. “To be in the service or employment of the assured, within the 
meaning of this provision (like the one in question) it is essential that the person 
taking the car must have been subject to the control and direction of the assured 
and bound to render personal service to him.” Berry on Automobiles and 
Insurance, 4th Edition, section 1931. “A garage keeper, at whose place of business 
the machine is left for repairs, is not in the ‘service or employment’ of the owner.” 
Huddy, Cyc. Automobile Law, 13, 14, § 358. In Rogers v. Boyers (W. Va.) 170 
905, a mechanic was engaged by the owner to take an automobile to the shop for 
repair and return it after completing the work. The car, while being returned 
by the mechanic after it had been serviced, collided with a motorcycle. The 
action was instituted by the rider of the motorcycle, who had been injured in 
the collision, against the owner of the automobile. Damages were denied on the 
ground that the garage man was an independent contractor and not the servant of 
the defendant. In Oakley v. Thornbury (W. Va.) 171 S. E. 426, a like holding 
was made under similar facts. 

The plaintiff, in our opinion, voluntarily parted with possession of the car to 
Sheppard, in contemplation of the exception. In Stuart Motor Co. v. General 
Exchange Insurance Corporation (Tex. Civ. App.) 43 S.W.(2d) 647, 648, an 
automobile was delivered to a prospective purchaser for a short drive. The car 
Was never returned. The court, in holding that the owner could not recover for 
the theft thereof under a policy similar to the one involved in this case, stated: 

“** * It seems to us that the parting of possession as used in the policy here 
contemplated that it might only be temporary as cases where possession is obtained 
by fraudulent schemes, tricks, and devices usually arise where the owner delivers 
the possession with the intention that it will be only temporary. There may 
be cases where the pretext would be such that the owner would intend to part 
both with the title and possession, but it would be a rare case indeed where 
an owner would intend to part with the permanent possession and not also the 
title upon a fraudulent representation. We therefore must conclude that the 
exception contained in the policy clearly included a loss under facts such as we 
have before us, and that we would not be at liberty to otherwise construe it.” ; 

The judgment complained of is reversed, the verdict set aside, and a new trial 
granted. 

Reversed and remanded. 
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CASUALTY 


OTIS ELEVATOR CO. v. MARYLAND CASUALTY CO. No. 13012 
Supreme Court of Colorado. May 21, 1934. 
Rehearing Denied June 12, 1934. 
9. INSURANCE. 

Owner’s insurer which settled owner’s liability to elevator passengers injured 
through negligence of elevator company employed to inspect and repair elevator 
eld subrogated to owner’s rights against elevator company. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

On Petition for Rehearing. 
10. INSURANCE. 

Where passengers were injured through negligence of elevator company 
employed to inspect and repair elevator and company refused to defend owner, 
company held liable to owner’s insurer, which settled judgments against owner, 
for amount of settlements, plus attorney’s fees, court costs, witness fees, and 
traveling expenses, but not for interest. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Burke, Holland, Hilliard, and Bouck, JJ., dissenting in part. 

Error to District Court, City and County of Denver; S. W. Johnson, Judge. 

Action by the Maryland Casualty Company against the Otis Elevator Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Modified and affirmed. 

Edgar McComb, Milton D. Green, and Walter E. Schwed, all of Denver (Sims, 
Stransky, Brewer & Poust and James P. Carey, Jr., all of Chicago, IIl., for 
counsel), for plaintiff in error. 

Blount, Silverstein & Rosner, of Denver, for defendant in error. 

HoL.AND, Justice. 

The Maryland Casualty Company, defendant in error, was plaintiff in the 
trial court, and will be herein referred to as the casualty company. It obtained 
judgment against the Otis Elevator Company for $52,253.86. Reversal of this 
judgment is sought by the Otis Elevator Company, which will be referred to as 
the Otis Company. 

The Oil Exchange Building, Inc., of Casper, Wyo., erected a five-story office 
building about 1918. Otis Company, through employment by the Oil Exchange 
Building, installed a passenger elevator in said building, and since said installa- 
tion Otis Company, by a continuation of employment, has been under agreement 
with the Oil Exchange Building to repair, inspect, examine, clean, and lubricate 
the elevator twice each month, and keep it in a safe condition for use as a 
passenger elevator. On November 24, 1925, the elevator, while loaded with pas- 
sengers, fell from near the third floor of said building, or a distance of about 
35 feet into the basement. The fall was caused by the hoisting cables pulling out 
of their connection to the cage. A number of persons were injured. Otis Com- 
pany, or its insurer, settled about ten minor claims. Maurine Deakin and Inga 
Guysland were more seriously injured, and filed separate suits in the Wyoming 
court against the Oil Exchange Building, Inc., for damages. 

Casualty company was the insurer of the Oil Exchange Building, Inc., and 
was called upon to defend these suits. It claims that it notified Otis Company, 
and demanded that it settle these claims or defend the suits, and that, if it did 
not do so, the casualty company would hold it, the Otis Company, liable for all 
loss or damage sustained in taking care of the claims. The Otis Company refused 
to enter its appearance or take responsibility for the defense, but did, through 
its attorneys and officers, attend the trial, furnish evidence, and provide witnesses 
for depositions, and gave assistance at the trial. 

Trial of these suits was had to the court and judgment entered in the Deakin 
case for $33,395.85, whch judgment was compromised for $30,000. The judgment 
for Guysland was settled for $2,000. The difference between the total of these 
judgments, and the judgment of $52,253.86, in the case now before this court, 
represents various expenses incurred by the casualty company in defending and 
handling these two cases, including attorney’s fees, court costs, witness fees, 
traveling expenses and interest, which the casualty company charged to the 
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Otis Company, and for a recovery of which this suit was filed. 

In its complaint against Otis Company, the casualty company made the fol- 
jowing material allegations: 

In 1917 and 1918, Oil Exchange Building, Inc., constructed, and has since 
owned, a five-story office building in Casper. Otis planned, designed, constructed, 
and installed the passenger elevator in that building, pursuant to employment by 
Oil Exchange Building, Inc. At all times since the building was constructed, Otis 
Company was employed by Oil Exchange Building, Inc. to inspect, examine, 
clean, and lubricate the elevator, “which services defendant agreed to perform 
twice each month, and impliedly warranted to perform in a careful, skillful, 
workmanlike and efficient manner, and, in addition thereto, defendant was em- 
ployed from time to time, during said period by said corporation, Oil Exchange 
Building, to, and it did, make all repairs and replacements on said elevator. which 
defendant deemed necessary to maintain said elevator in a safe condition for the 
use for which it was constructed and for which it was used, and defendant 
impliedly warranted that it would make such repairs and replacements in a care- 
ful, skillful, workmanlike and efficient manner.” 


A part of the elevator machinery consisted of two hoisting cables, each of 
which was anchored in a cone (sometimes called a shackle or thimble) in a 
cross-bar on the top of the elevator cage, and a safety device, which consisted, 
in part, of a governor located in the pent house at the top of the elevator shaft 
and brake shoes attached to the side of the elevator cage. 

While the elevator, loaded with passengers, was descending at noon on 
November 24, 1925, the hoisting cables pulled out from their anchors in the top 
of the cage as it reached a point immediately below the third floor. The safety 
device failed to work, and the elevator fell a distance of about thirty-five feet 
to the bottom of the elevator shaft, thereby injuring some of the passengers, 
including Mrs. Deakin and Miss Guysland. That the falling of the elevator was 
caused by the negligence of Otis in the following particulars: 

(1) Otis Company failed to adjust and regulate the safety device so that it 
would stop the elevator within 9 feet, or a reasonable distance, after it started 
ialling and gained excessive speed. 

(2) Otis Company, in installing on May 29, 1925, the hoisting cables which 
pulled out of their anchors, not only failed to use the zinc method of anchoring 
cables, which is the only safe and secure method, but “carelessly and negligently 
failed to unwind or separate the ends of the wires from one another, failed to 
clean the wires with kerosene, or at all, failed to dry them, failed to straighten 
the ends of the wires, failed to keep them straight and unbent near their ends, 

* * and failed to make thoroughly amalgamated, fused or solidified anchors 
on the ends of the hoisting cables, * * * without cleaning or cleansing the 
strands, which were greasy, and without separating, cleaning or cleansing the 
wires in the strands (defendant), poured molten babbit on the bent ends of the 
strands in said cones for the purpose of amalgamating the ends of the strands 
and anchoring the end of each of the hoisting cables in the cone, and, in so doing, 
used a preparation of babbit of insufficient strength and poured into each cone 
an insufficient amount of babbit to fill the spaces and interstices between the 
strands in the cones and between the wires in the strands and to cause the 
strands and wires to solidify into one metallic mass in each cone, or to thoroughly 
amalgamate and fuse with the babbit.” 


After its demurrer to the complaint was overruled, Otis Company answered, 
specifically admitting and denying the allegations of the complaint. It denied that 
it was employed to maintain said elevator in a safe condition or that it impliedly 
Warranted to perform its services in a careful and skillful manner, denied that 
it was employed to make repairs and replacements which it deemed necessary to 
keep said elevator in a safe condition or that it impliedly warranted to make 
same in a careful and skillful manner; denied that the safety device, if properly 
installed and regulated, would have caused the elevator to stop; denied that the 
Proper, customary, and only method of safely anchoring and hoisting cables to 
the elevator cages was the zinc method, and that the fall of the elevator was 
due to the negligence of Otis Company; specifically denied notice and demand to 
defend the suits, and in that regard alleges that its attorneys at Casper were 
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hired to observe and not participate in the trial. It admitted that it did not defend 
said suits and did not consent or object to any settlement thereof. 

Replication was filed March, 1928. On September 12, 1931, the parties filed 
their stipulation that the installation contract between Otis Company and the Oil 
Exchange Building was made in June, 1917, and that the twice a month inspec- 
tion contract was made in April, 1921, and that both contracts could be intro- 
duced in evidence. A third contract under which new hoisting cables were installed, 
May, 1925, about six months before the accident, was admitted in evidence and 


is as follows: 
“Service Order. No. O. D. 25301. 
“To Otis Elevator Company. 

“Charge to Cons. Royalty Oil Company. Customer’s Order No. 

“Address, Casper. Telephone No. 

“Name of building, Con’s. Royal Oil Bldg. 

“Date wanted, At once. 

“Location, Casper, Wyoming. 

“Type of Elevator, 1-Otis Pass. EI. 

“Make repairs or furnish material for account of the undersigned, subject 
to the terms and conditions on the reverse side hereof, as follows: 

“Install spare set drum ‘counter’ cables in place of broken hoist ropes. Fur- 
nish and install one set drum counterweight cables 185’ long each 8 x 19-54" dia. 
S. F. C. R. also furnish and install 4-guide shoe gibs, shoe #4 CF2 and 4-fibres 
and wicks for E. §S. guide oilers. Furnish 5 gal’s motor bearing oil and 2 gal’s 
A; Coon. 

“Order taken by Ed Iverson 

“Signed A. S. Manning. 
“By 

Reverse side: 

“Terms and Conditions. 

“Otis Elevator Company shall not under any circumstances be liable under 
or by reason of this agreement for any damage caused directly or indirectly, by 
strikes, lockouts, accidents or other causes beyond its control; nor shall it be 
liable, directly or indirectly, for any accident, injury, breakage or damage to the 
elevator or any machinery, appliances or property connected therewith. The owner 
agrees to indemnify and save harmless Otis Elevator Company against any claims 
arising by reason of any accident, injury or damage to any person or persons 
whomsoever while riding upon, or being in or about said elevators, however 
caused. This order and the acceptance thereof constitutes exclusively and entirely 
the agreement for the service described, and no work nor inspection is included, 
other than that described on the opposite side.” 

Otis Company discusses error assignments under five groups: 

(1) The terms and conditions of the contracts under which the elevator was 
installed, inspected, and repaired constitute a complete defense to this action 
(a) The terms and conditions of said contracts exonerating Otis Company from 
liability are not against public policy. (b) The terms and conditions of said con- 
tracts are sufficiently broad to exempt Otis Company from liability for its own 
negligence. 

(2) Fatal variance between casualty company’s pleadings and its proof. (a) 
Allowing recovery on different theory than that stated in complaint. (b) Casualty 
company failed to prove the cause of action alleged in its complaint. i 

(3) The prior Wvoming judgments form no basis for recovery against Otis 
Company in this case. (a) The Wyoming judgments establish Oil Exchange 
Building, Inc.’s, active negligence, which estops Maryland Casualty Company in 
this case. The special findings of fact in the Wyoming case were illegally entered, 
and should not be considered in this action. (b) If Otis Company was negligent, 
Oil Exchange Building, Inc., was also negligent, and the doctrine that there can 
be no indemnity between joint tort-feasors applies. (c) The Wyoming judgments 
do not conclude Otis Company in any manner in this action. 

(4) Errors in the admission and rejection of evidence. 


(5) Errors in including improper elements in the verdict and judgment. (a) 
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Aitorney’s fees and expenses not a proper element of damage. (b) Error in 
allowing interest on amounts paid out by casualty company. 

[8, 9] Oil Exchange Building owed a duty to the public, in the operation of 
its elevator, to have the elevator in a reasonably safe condition for use. When 
it operated it, in what proved to be an unsafe condition, and injury resulted to its 
passengers, it was required to respond in damage, which it did through its 
insurer. As between Oil Exchange Building and Otis Company, under the contract 
of employment with its implied warranties, Oil Exchange Building had the right 
to recover from Otis Company for its negligence as the primary cause of the 
accident, and, the damage having been settled by its insurer, casualty company, 
the latter, under its insurance contract, was subrogated to the rights of Oil 
Exchange Building. 

These conclusions carry a determination of all questions necessary for the 
decision in this case, and other points raised will not be discussed, except the 
claim that improper items were included in the judgment. The amounts shown 
to have been expended by casualty company in defense of these suits, and settle- 
ment of these judgments, is a liquidated claim. 

“Where a person is obliged to defend against the act of another, against whom 
he has a remedy over, he may, if such other has notice of the suit and an 
opportunity to defend, hold him liable for the amount of damages recovered 
against himself and which he is compelled to pay, together with interest thereon.” 
31 C:. J. 451, 3 SO. 

If Otis Company did not try to prevent Oil Exchange Building from having 
to pay, when it had notice to pay or defend, then it cannot be heard to complain, 
when called upon to make its victim whole, so far as all money paid out by 
casualty company for Otis Company is concerned. 

Judgment affirmed. 

Hilliard, Justice (concurring). 

I concur generally, but am not convinced that sums claimed to have been 
expended by the casualty company in counsel fees, and the like, have been proved 
or are proper. 

Adams, C. J., and Campbell, J., not participating. 

On Petition for Rehearing. 

Per Curiam. 

[10] The item of interest should be eliminated from the judgment. Mr. Justice 
Burke and Mr. Justice Holland dissent, and Mr. Chief Justice Adams and Mr. 
Justice Campbell do not participate. Mr. Justice Hilliard and Mr. Justice Bouck 
dissent from the allowance of attorney’s fees. With modification of the opinion 
to the effect indicated, the petition for rehearing is denied. 


BOESKY BROS. TWELFTH STREET CORPORATION y. UNITED 
STATES FIDELITY & GUARANTY CO. 
Supreme Court of Michigan. June 4, 1934. 
255 Northwestern Reporter 307. 
1. INSURANCE 
Where insurance policy is ambiguous, its language must be str mgly con 
strued against insurer. . ' 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2, INSURANCE. 
Insurer must insert in policy language free from all ambiguity, to protect 
itself against liability, thus enabling insured to know limitations of policy. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE. 


Under robbery insurance policy covering loss within place of restaurant 
business while at least one custodian was “on duty,” robbery committed when 
robber forced employee, after closing restaurant and going home, to return to 
restaurant and open safe, iicid not covered by policy. 

“On duty,” within robbery policy covering restaurant of insured and 
limiting recovery to robbery from within the insured premises while “at 
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least one custodian is on duty therein,” includes, not only physical « 

bodily presence at place, but a certain amount of freedom for the per. 

formance of duties, and one wholly unconscious, or wholly deprived of 
liberty of action, cannot be held to be present on duty, although per- 
haps bodily present. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Circuit Court, Wayne County; Guy A. Miller, Judge. . 

Suit by Boesky Brothers Twelfth Street Corporation against the United 
States Fidelity & Guaranty Company. From a judgment in favor of the plain- 
tiff, the defendant appeals. 

Reversed, without a new trial. 

Argued before the Entire Bench, except Bushnell, J. 

-ayne & Payne of Ann Arbor, for appellant. 

Friedman, Meyers & Keys, of Detroit (Aaron Weiswasser, of Detroit, 
counsel), for appellee. 

BurzeL, Justice. 

Boesky Brothers Twelfth Street Corporation brought suit against the United 
States Fidelity & Guaranty Company, on an insurance policy issued by the lat- 
ter, to recover a loss by robbery within the insured’s place of business, a restau- 
rant in the city of Detroit. The policy limited the recovery to robbery from 
within the insured premises while “at least one custodian is on duty therein.” 
On August 14, 1933, Harry Boesky, plaintiff's secretary and treasurer, closed the 
restaurant at 3:30 a.m. He tcok two of his employees and some others to their 
homes, and then drove to his own home about five or six blocks from the res- 
taurant. As Boesky alighted from his automobile, a man jumped out of a Ford 
coupe, and forced him, at the point of a gun, to return to his car, drive back to 
the restaurant, unlock the door, and open the safe. Boesky hestitated a few 
moments before opening the safe, but with the pressure of the gun at his side, 
and a warning by the robber that he would kill him if he did not “quit stalling,” 
he soon complied. The robber took a box containing $700 and escaped, after 


warning Boesky under penalty of death to remain fifteen minutes longer in the 
premises 


{1, 2] The sole question in the case is whether recovery may be had under 
the circumstances above stated, on a policy limiting the coverage to theft of 
property from within the premises while at least one custodian is on duty 
therein. The trial judge stated that the question was not free from doubt, but 
rendered judgment in favor of plaintiff, basing 
principle that the insurance company, in order to protect itself against lability, 
must insert in the policy language free from all ambiguity, thus enabling the 
insured to know the limitations of his policy. There is no question but that in 
a case of ambiguity, the language must be strongly construed against the in- 
surer. The courts have no patience with attempts by a paid insurer to escape 
liability by taking advantage of an ambiguity, a hidden meaning, or a forced 
construction of the language in a policy, when all question might have been 
avoided by a more generous or plainer use of words. We have gone far in de- 
nying any such defense on the part of an insurance company. See Birgbauer v 
“tna Casualty & Surety Co., 251 Mich. 614, 232 N. W. 403. 

[3] The question, however, arises whether there is any ambiguity in the 
present policy. The construction of the language in question has been betore 
the courts in other cases to which our attention is directed. factual set-up 
differs slightly in each of these cases, and the decisions reveal a wide divergence 
of judicial opinion. The conflict is strikingly illustrated in volume 257 of the 
illinois Appellate Reports. On page 65 appears the case of Milkes v. United 
States Fidelity & Guaranty Co., in which an Illinois court of appeals held that 
there was no liability; while on page 227 of the same volume is reported the 
case of Fee v. Zurich General Accident & Liability Insurance Company, 1! 
which another appellate court held that the insurer was liable. Fox. West 
Coast Theatres, Inc., v. Union Indemnity Co., 167 Wash. 319, 9 P.(2d) 78, and 
Feigenbaum v. Aitna Casualty & Surety Co., 240 Ill. App. 502, also support 
plaintiff’s position. 

We do not believe there is any ambiguity in the language employed in the 


of 


his decision upon the general 
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present policy, limiting recovery to robbery frcm within the premises while “at 
least one custodian is on duty therein.” The plain meaning and evident purpose 
of the words “on duty” was that at the time of the robbery there should be 
some one on duty, who might be able to offer resistance, or give an alarm, thus 
minimizing the risk of loss. When Boesky, with his employees, left the prem- 
ses, there was no longer any one on duty therein. When Boesky later returned 
under the compulsion of a robber who pressed a revolver against his side, it 
cannot be said that he was then on duty. He was no longer a free agent, but, 
on the contrary, an instrument or means of assisting the robber. He was no 
longer in a position to perform his duties, which he had ceased to exercise when 
he first left the premises. 

In the case of H. & S. Pogue Company vy. Fidelity & Casualty Co., 299 F. 
243, 245 (in which the Circuit Court of Appeals for the Sixth Circuit upheld an 
opinion by the late Judge Hickenlooper, who subsequently became a member of 
the United States Court of Appeals), the policy limited recovery to losses occur- 
tring while there were two or more adult persons present on duty within the 
premises. Only one watchman was present when the robbers entered. A sec- 
ond watchman later appeared, and he also was overcome. In denying liability, 
the Court of Appeals adopted the language of the trial court, as follows: “‘Pres- 
ent on duty’ includes, not only physical or bodily presence at the place, but a 
certain amount of freedom for the performance of duties. One wholly uncon- 
scious, or wholly deprived of liberty of action, could scarcely be held to be pres- 
ent on duty, although perhaps bodily present. * * * The very purpose of the re- 
quirement of the presence of two employees is that, if more than one be pres- 
ent, the chance of giving an alarm or securing the assistance of the police is 
thereby greatly increased; while one is being overcome, the other might pos- 
sibly escape and bring help. This purpose is clearly defeated if the one has been 
wholly deprived of his freedom and volition before the other arrives.” We be- 
lieve the same reasoning applies where the policy requires the presence of only 
ine person on duty, and where that person, after having left the premises, is 
brought back under such duress that he can no longer perform his duties. 

The judgment is reversed without new trial and with costs to defendant 

Nelson Sharpe, C. J., and Potter, North, Fead, Wiest, and Edward M 
Sharpe, JJ., coneur. 


SIRVINT v. FIDELITY & DEPOSIT CO. OF MARYLAND. 

Supreme Court, Appellate Division, First Department. June 29, 1934. 

272 New York Supplement 555. 
2. INSURANCE. 

Warranty in messenger and interior robbery policy that “assured has not 
sustained nor received indemnity for any loss or damage by burglary, theft or 
robbery within the last five years” held unambiguous and to prevent recovery 
where such loss had been sustained, though no indemnity therefor had been 
received. 

(For other cases, see Insurance, Dec. Dig. § 286.) 


Martin and Merrell, JJ., dissenting. 

Appeal from Supreme Court, New York County. : 

Action by Abraham Sirvint against the Fidelity & Deposit Company of Mary- 
‘and. From an order denying defendant’s motion for judgment on the pleadings, 
defendant appeals. 

Order reversed, and motion granted. 

Argued before Finch, P. J., and Merrell, Martin, O’Malley, and Untermyer, 


Thomas E. White, of New York City (William E. Robinson, of New York 
City, of counsel: Thomas E. White, of New York City, on the brief), for 
appellant. : 

Abraham Greenberg, of New York City, for respondent. 

Unrermyer, Justice. 

oa he complaint alleges a cause of action upon a policy of insurance known as 
a “Messenger and/or Interior Robbery Policy,” issued by the defendant on 
October 8, 1930, for a loss sustained by the plaintiff in consequence of robbery. 
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‘The answer denies various allegations of the complaint, but admits the execution 
of the policy, and sets forth, as an affirmative defense, that the policy contains 
the following warranty: “The Assured has not sustained nor received indemnity 
fcr any loss or damage by Burglary, Theft or Robbery within the last five years, 
except as follows: No exceptions.” 

It is then alleged that the assured, the plaintiff in this action, had sustained 
a loss by burglary, theft, or robbery within the last five years before the execu- 
tion of the policy, and that the warranty contained in the policy was false. The 
plaintiff served a reply in which he does not deny the warranty and in which he 
jurthermore “admits that the plaintiff herein has sustained a loss by burglary, 
theft or robbery within the five years from October 8, 1930, the date the said 
policy went into effect, but that the said loss was not covered by any insurance 
uor did the assured receive any indemnity therefor.” 

The question presented is whether it is the meaning of this provision of the 
policy that the assured within five years had not sustained any loss or damage 
by burglary, theft, or robbery nor received indemnity for any loss or damage 
so incurred, or whether, as-the court below decided in denying the defendant's 
motion for judgment on the pleadings, the meaning can reasonably be ascribed to 
it that the assured only warranted that he had not received indemnity for such 
a loss. If the provision of the policy is ambiguous, then the motion was properly 
denied. Dilleber v. Home Life Ins. Co., 69 N. Y. 256, 25 Am. Rep. 182; Nellis 
v. Western Life Indemnity Co., 207 N. Y. 320, 100 N. E. 1119. If, on the con- 
trary, the meaning is free from any doubt, the plaintiff should not be permitted 
to maintain the action upon the mere assertion of a claim of ambiguity which 
the language of the policy does not justify. 

[1, 2] We are of opinion that the language of the warranty is not ambiguous, 
and that, fairly construed, it is susceptible of only one interpretation, for, if we 
attempt to interpret the provision as the plaintiff suggests, it produces a result 
which is too absurd to be seriously entertained. We must then read the warranty 
as providing that the assured “has not sustained * * * indemnity” for loss or 
damage by burglary, theft, or robbery. It is incredible that any one reading the 
warranty could place upon it a construction which would make “indemnity” the 
direct object of the word “sustained.” The only construction which is consistent 
with the language of the warranty is to imply the clause “any loss or damage 
by burglary, theft or robbery within the last five years” to follow the word 
“Sustained.” The omission of a word or clause to avoid repetition is a common 
erammatical practice known as elliptical construction. A sentence so constructed 
is ambiguous only when the omission renders possible more than one interpreta- 
tion. Here it does not do so, and the warranty is therefore not ambiguous. 

The order should be reversed, with $20 costs and disbursements, and the 
motion granted. 

Order reversed, with $20 costs and disbursements, and motion granted. Order 
filed. 

Finch, P. J., and O’Malley, J., concur. 

Martin, J., dissents. 
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Misc. | Murphy v. Hobbs, Commissioner of Insurance 


MISCELLANEOUS 


MURPHY v. HOBBS, Commissioner of Insurance. No. 31693. 
Supreme Court of Kansas. June 9, 1934. 
33 Pacific Reporter (2d) 135. 
INSURANCE. 

Statutory duties of insurance commissioner in granting or revoking ‘license 
of life insurance agent are purely administrative, and his findings are conclusive 
and cannot be interfered with by court unless commissioner’s action is ar- 
bitrary, corrupt, oppressive, prejudicial, or in excess of authority (Rev. St. Supp. 
1933, 40—239 to 40-—242; 40—243). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Syllabus by the Court. 

The duties of the insurance commissioner in granting or revoking the license 
of a life insurance agent under R. S. 1933 Supp. 40—239 to 40—242 are purely 
administrative, and his findings are conclusive unless that power and authority 
is abused, in which event the party aggrieved may be afforded redress under 
Rk. S. 1933 Supp. 40—243, in a court of record by alleging and_ proving therein 
that such action of the commissioner or his assistant was arbitrary, corrupt, 
oppressive, prejudicial, or in excess of authority. it : ore 

Appeal from District Court, Sedgwick County, Division No. 4; I. N. Williams, 
Judge. 

Mandamus action by S. W. Murphy against Charles F. Hobbs, as Commis- 
sioner of Insurance of the state of Kansas. From an adverse judgment, defendant 
appeals. 

Judgment reversed, and cause remanded, with directions. 

Roland Boynton, Atty. Gen., and John G. Egan, Asst. Atty. Gen., for appellant. 

Lester Wilkinson, of Wichita, for appellee. 

HurcHIson, Justice. 

This is a mandamus action commenced in the district court of Sedgwick 
county by S. W. Murphy against Charles F. Hobbs, as commissioner of insurance 


of the state of Kansas, to require the commissioner to issue a license to the 
petitioner authorizing him to do business as a life insurance agent. 

__ The plaintiff set out in his petition that he had held such a license and was 
fully qualified to continue doing so, but that a complaint had been filed with the 
commissioner against him, and after a hearing before the commissioner his 
license was canceled, and the commissioner refused to renew it. The petition con- 


cluded with the prayer under R. §. 1933 Supp. 243, as a party aggrieved 
to be heard in a court of record and have the commissioner show cause why the 
license should not be issued. To the petition was attached a copy of the complaint 


fled with the commissioner and a statement of the facts in support of the com- 
plaint. 


An alternative writ was issued, and the state commissioner of insurance 
answered by referring to the complaint and setting out some of the facts on which 
the complaint was based and the findings made by his assistant and the conclu- 
sion in favor of revoking the license and refusal to reissue the same to petitioner. 


On the trial in the district court the evidence was introduced by both parties, 
which was apparently the same as it was before the assistant commissioner, 
except a brother of the petitioner who was out of the state at the earlier hearing 
testified in this hearing, and hc admitted filling in the answers to questions in the 
Schell application in the absence of the petitioner and as the general agent of the 
company directed, notwithstanding he called the attention of the general agent to 
the fact that some of the answers were incorrect, he having been with the peti- 
tioner when the information for the answers was procured. 

Neither the petition, the alternative writ, nor any of the evidence set out in 
the abstract allege or show any arbitrary, fraudulent, unfair, or prejudicial con- 
duct on the part of the commissioner or his assistant during the hearing of the 
complaint, nor during any of the proceedings leading to the revocation of the 
petitioner’s license. 

At the close of the hearing in the district court the trial court granted the 
peremptory writ, from which order the commissioner appealed to this court. The 
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informal findings and conclusions made by the trial court, being given as the 
decision of the court, are as follows: 

“The evidence shows, of course, that things haven’t been done just regularl 
in this matter, and that in all probability Mr. Murphy has been guilty at least of 
doing things in an irregular way. People in a great many businesses are a great 
many times not careful enough in the way they obtain and take affidavits and 
take statements from people and make out papers in blank, but it is a very com- 
mon thing. Attorneys don’t usually do those things, because they know they ought 
not to be so careless, and that’s done in a great many businesses; making out 
papers in blank and allowing them to be filled in afterwards and signing people's 
names to them, which is not regular, really amounting in a manner to forgery. 
Mr. Murphy, of course, should be reprimanded for doing that thing. 


“On the other hand, it is a hard thing to take away a man’s means of 
making a livelihood in these strenuous times. Doctors’ licenses sometimes are taken 
away after hearings; attorneys are disbarred and their licenses taken away; yet 
they are reinstated after a short time. 

“Mr. Murphy has been without a license to write insurance for some four or 
five months. 

“I think the evidence shows he has been punished considerably and probably 
wouldn’t do the same thing again. 

“I suppose agents frequently do things that are not just according to the 
letter of the law. They should be more careful about it. 

“IT am taking into consideration somewhat the appearance of Mr. Murphy and 
his brother. They appear to be men of considerable intelligence and it no doubt 
would be a great hardship upon them to take away their licenses. 

“I am going to grant the writ and the order under this statute and order the 
commissioner to issue a license to Mr. Murphy. 

“Mr. Egan: We except, Your Honor. 

“The Court: Very well. As I say, Mr. Murphy should be reprimanded for 
doing that. 

“There are a good many things that are not clear to me that Mr. Murphy has 
been guilty of, such as taking off of the policy that was given to this insured a 
copy of the application. That might have been taken off at any place. It appears 
that there has been some paper taken off of it, but whether or not Mr. Murphy 
took it off has not been proven to the satisfaction of the court, and the order 
will issue and you will be given a stay, if you wish, for a certain length of time 
if you wish to complete your appeal.” 

R. S. 1933 Supp. 40—243, the section of the statute under which this action 
has been commenced and is being maintained, does not impose any limitations 
as to the nature and character of the duties of the court of record in determining 
whether or not the aggrieved party should be entitled to an order on the insur- 
ance commissioner requiring him to issue a license to the petitioner. Under R. S. 
1933 Supp. 40—102 and 40—103, the commissioner of insurance is charged with 
the administration of the laws and duties imposed in relation to the insurance 
business conducted in the state, among which are the licensing of agents possess- 
ing the necessary qualifications and the revoking of licenses of persons found to 
be unworthy of the same. R. S. 1933 Supp. 40—239 to 40—242. His duties are 
plainly administrative, including the licensing of agents and the revoking or can- 
celing of such. In that respect his duties are similar to those of state officers and 
boards whose duties are prescribed by statute, which are generally held to be 
purely administrative and not in any way judicial, and it has also been generally 
held that the findings of such administrative officers or boards are final and con- 
clusive, except in the case of fraud, corruption, oppressiveness, or prejudice. One 
of the early decisions along this line was concerning the state board of medical 
registration and examination and its right to revoke the license of a practicing 
physician, where the following language was used: “The state, in the exercise 0! 
its police power, in the interest of the health, good government, general welfare, 
and morals of the people, may prescribe the qualifications of persons desiring to 
practice medicine, and may create a board whose duty it shall be to hear and 
determine any complaint made against any person holding a physician’s license, 
and revoke such license for any cause provided for in the statute. Such board 





034 


the 


larly 
t ot 
reat 

and 
‘om- 
ught 

out 
ple’s 


zery. 


5 of 
aken 
yet 


, 


ir or 


and 
loubt 


- the 


| for 


’ has 
ed a 
pears 
irphy 
order 
time 


ction 
tions 
ining 
nsur- 
i. 'S 
with 
rance 
SSESS- 
id to 
5 are 
can- 
; and 
o be 
orally 
con- 
One 
-dical 
ticing 
se of 
lfare, 
ng to 
- and 
rense, 
board 


Misc. | Murphy v. Hobbs, Commissioner of Insurance 


while so acting is not a judicial tribunal, and is not governed by the technical 
rules applicable to law courts. In the absence of fraud, corruption, or oppression, 
the findings of the board are conclusive upon this court.” Meffert v. Medical 
Board, 66 Kan. 710, syl. par. 1, 72.P. 247,1 L. R. A. (N. S.) 811. 

This ruling was tully approved and followed in the recent case of Brinklev 
y. Hassig, 130 Kan. 874, 289 P. 64, and also in the case of Jones v. Board of 
Medical Examination, 111 Kan. 813, 208 P. 639, a mandamus case brought because 
of severe and unusual requirements made generally by the medical board as to 
educational attainments of applicants for licenses. See, also, in the same connec- 
tion the case of Brown v. Hassig, 136 Kan. 384, 15 P.(2d) 401. 

In the case of Jackman v. Public Service Commission, 121 Kan. 141, 245 P. 
1047, which was a mandamus case against the public service commission, the 
court held mandamus was proper where the commission withheld its approval of 
a certain project merely at its own pleasure or volition and without reference to 
the merits of the project. 

It was said in the case of State ex rel. v. Mohler, 98 Kan. 465, 158 P. 408, 
about the state board of agriculture and the secretary thereof: 

“The powers of granting and withholding or revoking licenses to commission 
merchants, of supervising their dealings with their consignors, of examining their 
solvency, and of exacting from them bonds to insure their faithful accounting 
and payment for goods consigned to them are administrative, and not judicial.” 
(Syl. par. 3.) 

“The act of 1915 does not pretend to confer such power on the secretary of 
‘ne state board of agriculture. It merely confers upon him administrative power 
such as has become common in his state. The state charter board is given similar 
pewer to grant or withhold a charter for a bank Schaake v. Dolley, 85 Kan. 598, 

8 P. 80, 37 L. R. A. (N. S.) 877, Ann. Cas. 1913A, 254. The insurance com- 
missioner is authorized to grant, withhold, and revoke licenses to transact insur- 
ance business in Kansas. The public utilities commission is authorized to grant 
or deny permits to conduct a public service business. The state board of medical 
registration and examination is authorized to grant, deny, or revoke licenses to 
practice medicine. Meffert v. Medical Board, 66 Kan. 710, 72 P. 247, 1 L. R. A. 
(N. S.) 811. The exercise of such power is merely the exercise of administrative 
discretion. If this power is abused, the courts are open to the aggrieved party, if 
not by some statutory review, then by the extraordinary and prerogative remedies 
of injunction or mandamus.” Page 471 of 98 Kan., 158 P. 408, 410. 

The statute with reference to the aggrieved party having redress in the dis- 
trict court, where the state board of review refused to approve a moving picture 
film, is almost identical with that in the insurance law, and it was held in the 
case of Mid-West Photo Play Corporation v. Board of Review, 102 Kan. 356, 
169 P. 1154: 

“Under the act relating to motion picture films (chapter 308 of the Laws of 
1917), the Kansas state board of review is given full power and discretion to 
determine whether films and reels offered for its examination and decision are 
moral and proper for exhibition, and its determination is conclusive, and not open 
to review or interference by the courts unless its action is fraudulent, arbitrary, 
or in excess of its authority. 

“The redress for an aggrieved ‘party provided for in section 15 of the act is 
not a re-examination of the picture by the court nor the exercise of an adminis- 
trative and nonjudicial power, but is such redress as a court may give. 


“In the absence of allegations or proof that the board acted arbitrarily or 
dishonestly, it must be presumed that it acted in good faith, and that its deter- 
mination was an honest exercise of its best judgment.” Syl. pars. 1, 2, and 3. 

In the case of Harrington v. Smith, 114 Kan. 262, 217 P. 270, the Governor 
removed from office the commissioner of elections in the city of Kansas City, 
Kan., upon charges of misconduct after a hearing, and in a quo warranto pro- 
ceeding brought by the newly appointed commissioner against the ousted one who 
retused to surrender the office, it was said: “Under a statute authorizing the 
Governor to remove a public afficer for official misconduct, an order of removal 
made upon evidence (the officer having had notice of the investigation and an 
opportunity to be heard) is not subject to review by the courts, but is conclusive 
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if made in good faith, and can only be set aside for fraud or its equivalent.” 
(Syl. par. 4.) 

In the Meffert Case, supra, it was said: “The revocation of a license to prac- 
tice medicine for any of the reasons mentioned in the statute was not intended 
to be, nor does it operate as, a punishment, but as a protection to the citizens of 
the state.” Page 722 of 66 Kan., 72 P. 247, 251. 

This last reference is made because the trial court evidently regarded the 
cancellation of the license as a punishment. It is not intended for that purpose 
but is intended, as stated above, for the protection of the citizens of the state, 

The case of Swearingen v. Bond, Auditor, 96 W. Va. 193, 122 S. E. 539, was 
an original mandamus proceeding by two fire insurance agents against the state 
auditor, ex officio insurance commissioner, to require him to issue licenses to them 
after a full hearing upon the charges of irregularities against them in the insur- 
ance business. The Supreme Court denied the writ, holding that the judgment 
and discretion of the insurance commissioner “will not be controlled by mandamus, 
unless it is clear that his decision was the result of caprice, passion, partiality, 
or some ulterior motive.” Syl. par. 2. 

In the later case of Reed v. Lawson, 109 W. Va. 288, 153 S. E. 911, under 
an amended act the Supreme Court approved this earlier decision by reversing the 
trial court and dismissing certiorari proceedings. In both the old and the amended 
statutes it was provided that the decisions and findings of the insurance commis- 
sioner shall be reviewable by proper proceedings in any court of competent juris- 
diction within the state. 

There being no allegations or proof of arbitrary, dishonest, prejudicial, or 
fraudulent conduct on the part of the insurance commissioner or his assistant in 
the hearing of the complaint against the petitioner herein, it was purely an admin- 
istrative matter, and the determination of such administrative officer was conclu- 
sive, and the only relief the court could give the petitioner under R. S. 1933 
Supp. 40—243 would have to be of a judicial character and limited to the granting 
of redress if he had been arbitrarily, corruptly, or fraudulently deprived of his 
license or of a fair and impartial hearing on the complaint. 

We conclude that it was error to retry the merits of the complaint and grant 
the writ. 

It is unnecessary to consider other errcrs assigned by the appellant. 

The judgment is reversed, and the cause is remanded, with directions to deny 
the writ. 





